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IN THE UNlTED STATES DISTRICT COURT 
FOR DISTRICT OF COLORADO 

Judge John L. Kane 

, .; - 

Civil Action No. 03-K-607 

DOMINION VIDEO SATELLITE, XNC., 

P W  
V. 

ECHOSTAR SATELLlTE CORPORATION, and 
ECHCSPHERE CORPORATION, 

Dchdants. 

MINUTE ORDER 

Judge John L. Kane ORDERS 

(1) Dcfcnhts' May 14,2003 Motion to Amend Court order Gran#ng [DefmdanW 
Moti4n for] Etpedited Dkcovety is DENTED and the wncment Rquest for Exped&ed 
Consideration is DENIED as moot Plaint$&' Motion for Preliminary Injunction k set for an 
cxpedited three-day heating in June, the discovery Defendants bvt mpeacd has been ordered, 
ma no manin@ basis is even offered in the Motion to Amend for the Rule 30(b)(6) deposition 
requested. 

(2) Daystp7 Tekvision Network's aPan2a@ Unopposed" Motion to Intervene is also 
DENIED. The Court agrees with Dominion's legal argument and briefing that Daystar's interest 
in the litigation, and catably in the proceedings leading up to the June 2426,2003 ps-climinarj. 
injunction hearing, is inadequate in the sense intended by Fed. R Civ. P. 24(a) to justify 
intervention as a matter o f  right and Daystar has not established that its mtaests 4 not be 
adequately represented by Echostar. Daystar has similarly Med to establish grow& for 
permissive intervention under Rule 24@), and intervention on that basis is denied as well. 

(3) Daystar's Motion for Limited and Expedited Divwvery, to the extent is has been 
deemed to be filed, is DENIED as moot 

Copies of this Minute Order were mailed to the following: 

man L. Hale, Esq. 
Scott A. Hyman, Esq. 
Hale HacWaffTymkwich. U P  
1430 Wynkwp S m  MOO 
Denver, CO 80202 Washingt011,D.C. 20006 

Mark D. Collcy, Ekq. 
Thomas D. bland, Esq. 
Holland & Knight, LLP 
2099 Pennsylvania Avenue N.W. #IO0 
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Federal Cominunicauons Commission (F.C.C.) 

Report and Order 
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IN THE MATTER OF IMPLEMENTATION OF SECTION 25 OF THE CABLE TELEVISION CONSUMER 
PROTECTION AND COMPETITION ACT OF 1992 

MM Docket 93-25 

Direct Broadcast Satellite Public Interest Obligafions 

FCC 98-307 
Adopfed: November 19. 1998 
Relgsed: November 25. 1998 

*23254 By the Commission: Chairman K e m r d  issuing a-statenieiit. Coiimiissioncrs Furchtgott-Roth; Powell and 
Tristani dissenung in part and issuing separate stateiiienu. 

- 

*Z3255 I. INTRODUCTION 

1. This Report and Order implemen6 Section 25 of the Cable Television Gnsurner Protection aiid Coinpctitioil 
Act of 1992 ("1992 Cable Act") as codifred at Section 335 of the Communications Act of 1934, its amended (die 
"Act"). [FNl] Section 335 direcfs the Comrnksion to impose certain public inurest obligauoi~s o n  direct 
broadcast satellite ("DBS") providers. [FNZJ 
2. The public inurest obligations we adopt today further a Coyrcssional madate and are designed to expand 

programming choices for consumers in all areas of the United States. DBS has d e  potential to provide significant 
coinpeution in the mrket for mult icha~el  video programming '23256 dstribuuon ("MVPD") services. Our 
goal is to create flexible, practical rules that will achieve statutory objectives without stifling growrh in tlir DBS 
induscry so that it can realize IS compctiuve potential. 

3. The record in rhis proceeding reveals the wide variety of programming that could be available on DBS 
systems as a result of our implementation of these provisions. Distance Ieaming programs on all grade levels 
could greatly cxpand educational opportunities for many segments of society. [FN3] In addition, some 
commenters have proposed offerings that would allow major universities to share research projects wid1 
comumers across the country. [FN4] Rural libraries could benefit from expanded resources. Otlier possible 
programming could include children's educational programming. as well as a wide array of medical, historical. 
and scientific programming. We expect that the decisions we make here will contribute IO enhanced viewing 
opportunities for consumers throughout the Umted Staus. 

11. BACKGROUND 

4.  DBS and the direct-to-home fsed-satellite service ("DTH-FSS") are MVPD services, offering an alfernative 
to cable television service, which is the dominant MVPD provider in h e  Umted Sfatcs. DBS and DTH-FSS both 
provide video serv~ces directly to liie home via satellite. togetlier servii~f as of Scpteinbcr 1998 apprOXiiUlCly 7 9 
iiiillion households not including C-band [FNS] DBS and DTH-FSS licchcecs operate the space 8UUon and offer 
progr~iiiiiiing provided by other c~iuues. WCII .IS C N N ,  Home Box Office and orliers Tlicy SCrVC iiivre 

sii),Lri!y.i ~ 
$11 ,!;I,,, i : / , x  0 1  hfVPD odicr [!I,III c.iblc Doiiiestic aild iiit~riratioi~.ii dcliiJlld for DOS :irid DTH-FSS 



i ce predicted to prow. giving rise to iiicrensrd coiiiprcitioii 10 Clic cdbic industry and wid~iii d v  MVI'O iii.irLc1 

feiierdlly. (FN61 

100 Of ILC I U ~ S  and began acccptiiip applications tor service. [FN?] DBS srrvic: lid$ exprriellccd sigiiiticaiit 
growtli since it was first iiitroduced 2nd tiow reaches lirarly five nullion subscribers iiot ilicludiilg DTH-FSS 
[FNB] Currently, DirectTV. USSB. and EchaSur have licciucs for sdtellitcs Lhdl are bciiig used to providc DBS 
service to chC public. In 1997, Tempo Satellite, Inc. (an affiliate o f  TCI Satellite Eiiterticioiiisiit. Iiic ), ~dUI lChCd  a 
Satellite but has not commenced service as of Uiis date. [FN9] 
6. DTH-FSS service has irs origins in die large direct-to-home saullitc antennas which were iiitroduccd 111 the 

1970s for the reception of video prograinming transmitted via satellite. [FNIO] Thew first-gcnerduoii direct- 
to-home saulIitcs operated in the C-band frequencies a t  low power. [FNIlI Today there are approxiiiutcly two 
million C-band subscribers. Mare retetitly. DTH-FSS licensees have been using h e  Ku-band to providc 
direct-to-home services. [FNlZI Specifically. in 1994. a group of several cable companies (including TCI 
Satellite, Inc., Time Warner/Ncwhousc, Cox, MediaOne/US West, (FN131 Corncast. and GE Aniericari 
Communications) formed Primestar Partners. L.P. ("Primestar") to provide DTH-FSS in the Ku-bdnd. Primestar 
now provides DTH-FSS services u, 2.2 million subscribers. [FN14] 

'23258 7. The Commission traditionally treated DBS differcndy from other fixed-satellite services, reflecting 
the Commission's original conception of DBS as a broadcast-type service. [MIS] When the Conmiision began 
to regulate DBS in 1982. it envisioned that DBS would be a broadcast service but left open the possibility hat 
licensees could provide service on a non-broadcast. non- common carrier or a common carrier basis. [FNl6] 
Since rhe inception of DBS service, DBS providers have had the choice of being regulated as broddcasl, common 
carrier. or non-broadcast, non-common carrict. To date. all DBS and DTH-FSS licensees have chosen to be 
regulated as non-broadcast. non-common carriers. The €ommission's regulatory treatment of DBS has been 
affirmed by the courts. [FN17) 

8. In 1992. Congress passed legislation establishing public interest obligations for DBS. Section 335 [FNIB] 
directs the Commission to adopt ruks to impose public interest or other requirements on DES providers. At a 
minimum. DES providers must comply with the political broadcast requiremcnrs of Sections 312(a)(7) and 315 of 
the Act. The statute also directs the Commission to examine the opporunities that DBS provides for Iht principle 
of localism. In addition, DBS providers are required to set aside between four to seven percent of their cltamlel 
capacity for "noncommercial progrdnitning of an educational or informational nature." The statute provides that 
DBS providers shall meet this requirement by nuking cdpacity avaibdbk to national educatiorul proprdmmiil!2 
suppliers upon reasonable prices. terms, and conditionr but shall not exercise editorial connol over the 
noncommercial programming provided pursuant to the ~ l e s  adopted. 

9. In response to Congress' directive, on March 2, 1993, the Commission released a Notice of Proposed Rule 
Making ("NPRM") seeking coinment on proposals to implement h e  provisionr, of Section 335. [FN19] After die 
1993 NPRM was released and comments were received. the United States District Court for the District of 
Columbia held. inter alia, that Section 335 violated the Rnt Amendment of the U.S. Constitution. (FN201 This 
ruling effecavely stayed the proceeding pending che Commission's appeal of the decision. On August 30, 1996. 
the United States Court of Appeals for the .23259 District of Columbia Circuit reversed che District Court and 
held that Section 335 was COIXUCUUOM~. [FN21] In light of Lhc interval between release of the 1993 NPRM and 
the Court's decision upholding this Section. die Commission ssued a Public Notice on January 3 1. 1997, to 
update and refresh die record. The Public Notice requested additional comments on each of dle issues raised In 
the 1993 NPRM and on any other issues relevant to the implementation of Sccuon 335. [FN22] 

*23257 5 .  In 1982. lite Coiiiiiiisslon csticblislied wlidt i t  described ds " tilteriin" DBS scrvicc rt1k.r' 111 .I IIcw !'.ut 

111. SUMMARY 

IO. As required by the statute, the rules that we adopt here will apply to entities chat are licensed lo operate a 
DBS service pursuant IO Part 100 of L ~ C  Commission's rules, as well as to enatics opraung satellites in the 
Ku-band pursuant to a Part 7-5 license and selling or leasing transponder capacity to a video program distributor 
offering sewice dtrectly to consumers. In  addition. these obligations will apply to non-U.S licensed satellites 
providing DBS or DTH-FSS services III die Umted States 

Sccr ion\ 3 12(.1)(7) (gremirig ~.itididdtch tor kderal ofticc rcdsoilabk XCCSA to broadcast siauo~ls) and 315 of dl: 

\ L I  ' l * ~ . t i i t ~ i ~ ' :  ,cy:,!; o y o r n i i i i u c <  io C , I I I ~ ~ ~ I . I I C ~  : t i  die Inwtst uilit cbargc). This iiiedns did[ DBS licwiecs IIIUS~ 

1 I A s  spccitiwlly required by sututc:. DES licetisees n i w  comply wid1 U!e politicdl broadcasting rules of 



gr;llLI iCg;llly qualified c;lndidates fu r  federal office rcasorwbk dcce\\ to tlicir t d i u c s ,  :illd IlluSt grJll[ CqU.ll 
OPpOrNnitiCS to all odier legally qualified undidates. DBS Iicc~i~ccs I I I I I ~ ~ ,  i l  rlicy clurgc lor polltical adverusing 
time. sell titlie to candidates at die lowest rate available. 

"iioisonimercial progranuning of an  cducatioilal or infornlatlonal iuturc" aii aiiount of choiiial capacity not less 
rhdn four percc~lt nor greater than seven percent. Pursuant to Iliac authority. we will require DBS licensees to 
resewe four percent of their channel capacity exclusively for SUCII prograinndng. We will, however. limit h e  
number Of Set aside charuiels a single national educational aud infornutioital progranuiier call use to one channel 
per programmer. until all qualified entities diat have sought access have been offered access on at least one 
channel. We also limit access to the rearved capacity to nonconlmercial ~utioiul educational programming 
suppliers. Finally, we adopt a narrow definition of direct coss iil order to ensure that noncommercial 
programming suppliers are able to access affordable DES Channel capacity. 

12. AS noted above, Section 335 requires die Coiiiniissioii to require DBS I ice i~~ees IO SCI dsde for 

'23260 IV. DISCUSSION 

A. Definition of Provider of DBS Service 

13. As a threshold mauer, we must identify the entities that w ~ l l  be subject to the public service obligations 
established by Section 335. Sccfion 33S(a) refers to "providers of DBS services" but does not define the term. 
[FN23] Section 335(b)(S)(A) defines a "provider of DES services" as follows: 

(i) a licensee for a Ku-band satellite system under part 100 of title 47 of the Code of Federal kgulations; or 
(ii) any distributor who conuols a minimum number OF channels (as specified by Commission regulation) 

using a Ku-band fixed service satellite system for the provision of video programming directly to the home and 
licensed under part 25 of title 47 of the Code of Federal Regulations. [FN24] 

14. The 1993 NPRM noted that deciding which DBS entities should be covered by Secuo~u 335(a) and @) is 
complicated by the Commission's DBS regulatory regime and die complexities of die sarcllite prograrnmiug 
disuibutwn business. [FNZS) The Commission has defined DBS service as a "radio communication service in 
which signal$ from earth are reuansmitctd by high power geostationary satellites for dircct reception by 
iiiexpensivc earth terminak" as regulated by Part 100 of the Commission's rules. (FN261 The Pan. 100 service 
was established in 1982 to use specific frequencies in the Ku-band tlut would provide service on a regional andlor 
national basis. [FN27] Direct-to-home programming is also providcd by tixed satellite service ("FSS") oprrators 
using low-power and medium-power satellites in the C-band (416 GHz) and in portions of d ~ e  Ku-band. FSS 
satellites are licensed under Part 25 of the Commission's rules and do not use the Same frequencies as atellites 
licensed under Part 100. [FN28] The 1993 NPRM solicited comment on the meaning of the definition of '23261 
"DBS providers" under both Para 100 and 25 of the Commission's mlcs and on whether the same definition 
should apply to both Sections 335(a) and 335(b). Finally, we note tha~ the Commission has proposed to 
streamline and consolidate its sxvice rules governing DES services and DTH-FSS. Spccificzlly, the Coinmission 
has proposed to consolidate the DBS service rules. currendy located in Part 100, with the rules for DTH-FSS in 
P d n  25. [M29]  

I .  Part I00 Licensees 

15. With respect to Part 100 licensees, the 1993 NPRM specifically proposed tliat, in view of the explicit 
language of the Statute, entities licensed under Part 100 should be held responsible for ensurlng that the 
obligadons adopted pursuant IO the statute are met. (FN301 The Commission, however, also r e c o g ~ z d  tha1 a 
Part 100 licensee might delegate the day-to- day functions of implementing these requirements u) an entity that 
actually controlling the distribution of programming by satellite to home vkwers. Accordingly, the 1993 NPRM 
requested information on how these delegations of authority will occur and, on how chis should affect our 
treatment of die responsibilities imposed by the slatate. 

1G Many comrncnters addressing diis issue express the view that Part 100 DBS licensees cre bound by the 
requirernenrc set forth in the statute because of i s  expliclt wording. [FN31] For example. APTSlPBS BSSCN chat 
lic~iisers under Part  100 should be ulrirnatcly responsibls for assuring dial DES capacity is made available to 
micoiitiiicrii.il progrdmiiiiiig supplicrs (i;N32] SBC.4 argues h t .  whcdier or  n u t  a Pari 100 DBS liceilsce 
, I L l c ? k ' ~  I I \  [ i i l i~:r, i i i i i i i t i t: dJltgJioti,; uudcr Scctiirii 335 111 .!inither eiidty. tlrc P:in 100 IlLelisec slluuld be 



iiltiiii;itely respoiisiblc tiir Iitccllllg dlcsc sktitiiory oblig&il.i [FN33] CI;A coniclid\ tli,ii iii.i1\iiig [lit l'.irt IO0 
l~ceiisce ultiinarcly iespoiisiblc wi l l  f.iulir.uc ciifuneitlciit dlcse ~ I b ~ l g r l ~ l l ~ l ~ ~  and i cw i t i i i i i i i  III t l i q m s  ~ C W C C I ~  

Par[ 100 liccilsces aiid Oieir delegates regdrdlllp responsibtlit! lor violduoil~ of SDCIIOII 335 rcquirciiiciils. [FN34] 

licensee for a Ku-band satellis system under Part 100 ot Title 47 of the Code of Fedmil Regul;i~ioiis" within clie 
definition of "provider of DES service," we conclude Parr IW liceiiucs are required io contiply widi drc 
obligduons of Sectiorls 335(a) and @). IFN35J DES Iiceiisecs nuy delegate rcspoiuibiliry to propiiiiiicrs to 
comply with the licensees' obligations uiider Stcuoii 335, but we will consider the liccisees uluiiutely respoiuible 
for complying with tlie rules we adopt today 

2 Entities Under Part 25 of the Coninusion's Rules 

*23262 17. Ill IlEllt O f  dlC fdCt dlAt t k  CXpllcit hllSUdgC of SectiolI 335(b)(S)(A)(i) O t  d l C  I\LL rCfCrCliCCS "d 

18. Section 335(b)(5)(A)(ii) of the Act is less clear about what entity bears the public interest responsibilities. 
This section defines a "provider of direct broadcast satellite service" as "any distributor who conuols a minimum 
number of channels (as specified by Commission regulation) using a Ku- band fixed service satellite system for 
rhe provision of video programming directly lo the home and Licensed under Pan 25 of Title 47 of the Code of 
Federal Regulations." (FN361 As Uie Comniission observed in the 1993 NPRM, tl i ls definition could apply to a 
number of different entities. including ltle satellite licensee. the video programmer, other program suppliers and 
distributors, or other rhird parties, such as entities that lease capacity on a wholesale basis and resell it to 
individual programmers. jFN37) In the 1993 NPRM. the Commission tentatively concluded bat  the most natural 
reading of the StaNtOry language is that the phrase "licensed under Pan 25" refers to thc satellite used to distribute 
programming, not to the "distributor" of the programming. The Cammission sought conrmcnt on this conclusion, 
as well asnn whether it could impose carnage obligations on entities other than rhc satelliu licensees. 

service obligations of Section 335 on die satellite licensee and those arguing that responsibility should fall on the 
entity responsible for selecting. packaging. aiid marketing multiple ChaMClS of video service over satellite 
facilities. APTSIPBS, for example, argues that die licensee of the Part 25 satellite should bedr ultiinate 
rcsponsibility. even though that liccilzee is likely to lease channel capacity to a direct-lo- holm distributor. 
[FN38] APTSlPBS and Primestar argue that the statutory language requires this conclusion. iFN391 

distributor be licemed under Part 7-5 and that Uie ultinlare responsibility for complying wid1 tile oblipatiom of 
Section 335 should rest with the DBS disuibutor. not with &e '23263 satellite licensee. [FN40] In support of 
this position, they interpret the phrase "and licenvd under Pan25 of TiUc 47 of the Code of Federal Regulations" 
as modifying a "Ku-band fixed service sarellite system" and not as applying to "any distributor who controls a 
tnitumum number of channels." [FN41] SBCA argues thar "[r)hcre can be 110 other interpretation because UIC lone 
DBS service falling under this definition conducts business as a program distributor and is not itself a licensee." 
[FN42) DuecTV also notes that Congress expressly used the urm "licewe" as the operative mechanism for 
identifying Pan  100 DBS providers but did not use this approach for addressing Pan 25 providers. [FN431 
Instead, DirecTV asserts that Congress referred to "distributors" who control a threshold number of channels on a 
Pan 25 satellite. As a result, DirecTV argues. Congress is conferring jurisdiction on Ct~e Commission 10 hposc 
public service obligations on direct- lo-home distributors. nor the satellite licensees. 

the ultimate responsibility for complying wirh the statutory public service obligations of Section 335. We reach 
this conclusion for a number of reasons. First, the better insrprctation of the suiutory language supportS dUs 
conclusion. In the statute, Congress used the conjunction "and". implying !ha[ distrrbutor means an entity that 
cor~trols channels and IS licensed by the Commission. If Coogress had meant lo focus on the programmer, it 
could have said a "Ku-band sateilite ... hat  is licensed ....I Thus, we do not agree with SBCA that "licewed 
under Part 25" modifies the satellite system, but rather rnodfm the word "disuibulor." [FN44] 

any provision, initial authorization. or authorization renewal." [FN45] This shows Congress' intent u) have &e 
Coinmission regulate entities i t  can control rlirough the I I C C N I I ? ~  process. The Coinmission only authorizes 
Iicelisecs. not lessors of saullite capacicy or progranuning disrnburors. To rrad Srcu011 335(b) as applyillg to 
pro:r,iiii distrilwtors would i i ic i i i i  tIi,it tJic Coiiiiiiissiori d i d d  n~ot cffccuvcly cwry out die I.Iw. sirice uiider Part 
?i ill,: c ~ ~ I I ~ ~ ~ I ~ , ~ ~ , ~ ~ ~  ;lL,:~-~:',, !lid :l,il,, _AII I I I I ~U ,~  Lmjici . l : is  OII. die s:iidlirc ~:9w~i, i i6 i t  I p.irtiLul.ir 

19. Cornmentcrs split between diose placing ultimate responsibility for complying with the statutory public 

20. Other commenters contend that the S B N ~  only requues that the satellite system used by a direct-to-home 

21. We affirm our tentative conclusion that the statute should be interpreted as imposing 011 the satellite licensee 

22 Second, we find char the Commission is required u) impose h e  public interest obligations "as a condition of 



prtrgraiii~ncr AlUii~ugll d ~ c  aucuttrry laitguagc is aiiibiguoii~, \IC L I ~ I I ~ I C  t11:it ic.id ,I> .I \t~I~iilc. S c ~ U t l l l  3lS(b) 
iilipriscs obligdllllllS 0 1 1  dle SllC~~ile llcellsKC 

*232G4 23. Third, as noted by APTSlPBS and CME. iinposiiig the iibli$xciciiis iui Uic I'm 25 I i ~ ~ n s e c  
taciliwtes cntiirceiiiellr [FN4G] It  is unlikely diat Coiigress a w l d  Il;ive intciided d u t  die sutulc be liiterprrtcd 111 

a Way Uiat ctiiiiprfllliiSeS Ciiforcelileiit. That would be Uie result. I~owcver, ~f wc accepted CE Aiiiericoiii's 
argument h i t  die reference to "provision" refers orily to IJIOS providing progra~~~n~iiig,  which Part 25 Satellite 
liccirrecs do not do at presetit. [FN47] The Commission has greater ciiforcciiieiit powers under the Act over 
iicell~ecs than non-liccirrecs and it also has greater ownership information about satellite I~ccnsees Uiaii it has over 
unlicciltcd direct-to-home distributors. (FN481 The Commission's cuforcemcnt powers wid1 rcspecc to 11011- 
licenves are limited to forfeimres and cease and desist orders, which require court action. Neither of these 
rcincdics is as effective as t l ~  Commission's direct powers over Irceilsecs, which includes license revocation. 
Indeed. effora to assert jurisdiction over programming suppliers and other non- licensees could involve the 
Commission in litigation over its regulatory authority. The better interpretation of aii anibiyous statute is one 

.Umt facilities cnfurCemCnt. rather than om chat makes enforcement difficult. 

be in a position to apply the same regulatory regime to both ParC 100 and Part 25 DES saullites. [FN49] @qual 
treatment is particularly important in light of the Commission's proposal to consolidate he Part 100 rules with 
those in Part 25. Should this occur, all DES services will be licensed under Part 25. Licensees operating in C- 
band will not be subject to the rules we adopt today because the statute specifically applies only to satellites 
operating in the "Ku-band." 

25. We acknowledge that Part 25 satellite licensees do M[ themselves provide programming, but siniply lease 
bulk satellite uansponder capacity. (FN501 We do not agree with cornenters who contend chat Part 25 kenSCCS 
should be treated differently than Part 100 licensees because Pan 25 licensees have less conuol over 
programming. [FNSI] As we noted with respect to Part 100 licensees, die Part 25 licensee can delegate 
responsibility for Section 335 requirements. but we will hold rhe Part 25 licensee ultimately responsible for 
compliance. 

26. We will allow satellite licensees to demonstrate conipliance with these public service obligations by relying 
on certifications from distributors that expressly state that lhcy have complied with llie obli~dtioilt of Section 335. 
Of course. such reliance must be reasonable and cannot be an absolute shield agaiilst lirbllity for viotdtions Of 
Uicn rules. The Commission took a similar approach '23265 in its review of closed capuorung requirements for 
" providers sild owners of video programming." (FN521 In dnt proceeding, the Co~~un~ssion defined the tern1 
provider, as we use it here. to include the specific tdev~sion station. cable operator, cable network or other 
service that provides progranuning to the public. [FN53] Although the Conunission held video programming 
distributors ultimately responsible for compliance with the closed captioning rules. it allowed distributors to 
demonstrate compliance by relying on cenificatiom from producers, networks or syndicators, that expressly slate 
that the programming is either captioned or exempt from the closed captioning rules. We conclude that a siniilar 

24. Finally, we agree with APTSlPBS that by holding the saiellite licensee responsible. the &rnmission would 

- - 

approach is appropriate here. 
27. We received no comments on whether. for the purposes of applying Section 335(a). "DBS providers" 

should be defined the same as they arc in Section 33S(b). In the absence of any statutory source for a different 
definition. we determine that the same definition should be applied to both sections of the staNte. 

channels that must be convollcd in order for the public interest obligations to be applied. [FN54] HBO suggested 
that the Commission exclude entities controlling six or fewer iramponders; DirecTV stated that an entily with a 
minimum of 11 channels should be subject to the statutory obligations. [FNSS] SBCA noted that the Commission 
should make its determination bascd on its assessment of an equitable working of the DBS marketplace. [FN56l 
We conclude that the most equitable approach is to impose the public interest obligations on all DES liceweS, 
with the following exception. On balance, it would not serve the public interest to impose the obligation on an 
entity that controls so few channels of programming that application of the four percent rule would not yield even 
one set-aside channel of programming, and, we therefore adopt a de miiumis standard to avoid *23266 the 
unrntended result of subjecting very small and specialized services to public interest obligatiols. [FN57] 
Accordingly. any DBS licensee controlling sufficient cliannels of programming IO require set rs~de of a t  least one 
channel o f  video programming under our four percent reservatioii w ~ l l  be SubJect to t l ~ e  mles we adopt toddy. 
(FN5SI 

28. Section 335(b) provides that the Commission shall determine the minimum number of Ku-band FSS 



29. CllailgeS ill the itature of die sat ell it^' tiidustry li.ivr iiiddc t l ie p r r r v i w i i  i r f  DOS-IY~C srrviu worr globdl 
Last ycar. the Comniicsion adopted a Report ,ind Ordcr (Iidt cstablislied ;I traiiicwtirk uiidcr \vIIiLIi lurcigii 
satellite?. could Serve the U.S. ntarkct. [FN59) TIw f r m r w o r k  iiicluded all types ot'direci-io- lioiiic video 
services. Indeed, we have bcgun to recrivr request% tiivtil\~iiig foretglt-liceiued DBS-type systeiiis Uiat seck to 
provide service in the United States. [FNGO] Coiisrqueiidy. we must consider wliedirr die rules wc adopt toddy 
should apply to satellites licensed by adininisuations odier dlsii die Uiiilcd States diat provide DBS-type service iii 
this country. ASkyB asserts hat  cxeiiiptirig opcrntors u s h g  i)on-U.S. Iiceiucd satellites froin die public service 
requirements applicable to US. liccnssd systems would have die perverse effect of giving a coinpctitive advantage 
to those who arc doing the least to serve die Aiiicrican public. [FN61] 

operamrs on operators of non-U.S. licensed satellites tftat provide DBS service to customers in the l!nited States. 
This conclusion follows the policy applied ia OUI recently adopted Disco [I Order where we stated: 

We will rquirc non-U.S. satellite operators to comply with all Commission rules applicable to U.S. satellite 
operators. To do ofhenvise would place U.S. and foreign operators on an uneven compeuuve fooling when 
providing identical satellite services +23267 in dle Ullited States and would defeat our public policy objectives in 
adopang thcsc service Nks in the first place. [FN62j 
For example, in Disco I1 we stated that we would require foreign-licensed "Big Leo" satellites to comply with the 
CommisSion's rules regarding coverage requircnients if Ihey wished to provide xrvice in (he United Staat*i. 
[FN63] In addition, foreign-licensed satellites serving die United Srates must comply with the prohibition on 
U.S. licensees entering into an exclusive service ayrecment with other counuies. (FN641 

31. Although Congress did not address the issue of Section 335's applicability m non-U.S. licensed satellites. 
we note that here were no Mn- U.S. liccilsed sdtcllites proposing to provide DBS service in che United States at 
the time the statute was enacted. Today, the DBS market i s  niuch iiiore global in scope and it is possible that a 
number of non-US. licensed satellites will provide service in the United States. indeed, in negotiating 
intemauanal agreements allowing for die provisioii of DBS service into the Untted States by lion-U.S. licensed 
satellites, we have explicitly provided that the DBS providers iiug be subject tu public interest programming 
requirements. IFN651 

32. An atgument could be niade f lut  Sccuoii 335(b) ntay iiot oii irs face apply to iioii-U.S. licensed ratellius, 
since such satellites are not licensed urrder Pari 100 or  Part I5 of die Coitunission's rules. Aldiougli we are not 
licensing the satellite under Part 25, the cardi statioiw iieccsary to receive service from a noii-U.S. licensed 
satellite require Commission authorization under Part 25 and we will hold the earth station licensee responsible 
for compliance wifh the rules we adopt today. [FNGG] The receiving antclws are an integral part of any satellite 
system providing video programming directly to the home Specifically, Section 25.137 of Uic Comiiussion's 
rules requires that earth stations opcrauny wich a iion-U.S. licenced satellite be licensed by U I ~  Commission. This 
provides a vehicle by which the Comnlission can examine non-U.S. licensed satellites' compliance with our rules 
and provides a *23268 regulatory control point to eilsure continued compliance. [PN67] Therefore. as a 
condition of its license. we will require the earth st;Luon Iicctlsec communicating wid1 a non-U.S. licensed satellite 
that is providing the minimum number of video chaNlcls as defined in these rules (FNGB] to coinply with the% 
public interest obligations. 

B. Public lntcrest Requirements 

30. We c include that we should inipose dtr sdinc public service obligations we inipse on U.S. licensed 

- 

33. As added by the 1992 Cable Act, section 335Ca) of the Act States: 
The Commission shall, within 180 days after the date of enactment of this section. initiate a rulemaking 

proceeding to impose, on providers of direct broadcast satellite service, pub!ic interest or Odier requirements for 
providing video programming. Any rcgulariohs prescribed pursuant to such rulemaking shall, at a minimum. 
apply ;he access to broadcast time requiremerir of section 312(a)(7) and the use of facilities requircmeltu of section 
315 to providers of direct broadcast satellite service providing video programming. Such proceeding also shall 
examine die opportunitlcs thzt die establishiiiriit of direct broadcast satellite service provides for the principle O f  
localism under this Act, and the mediods b j  wliicli su:l; priiiciplr inay be served cllrougli trcliriologicnl aiid odlcr 
devetopiiieiics i n ,  or regulaoori of. such xrvicz [FN'CSl 



I Poliiiol liro.iilL.iwiig Rcquiiciiiciih 

34. The 1993 NPRM propnsed applying existiiig rules ~ i n p l t i i i c ~ i u i i ~  tlii: JLLCX\ io brtxidcast t m e  requircinciits 
of Section 312(a)(7) diid the u.v of facilities requirciiiciiu ot Sc~ooii 315 01 tlic ACI tn DES prtrviders aiid to Ldilor 
these rules to account for differeilces betwceii tnulucl~aiiticl DBS sysieins aiid uadiuoiul broadcast sutloltt. 
[FN70] Wliilc we impose tJie existiiig politicdl broadcdstiq NICS. J* dizcuwcd below, we recognize UUt applying 
lliese rules to die DBS service may present difficulues not cirouiilcred 111 die broddcast ciiviroiuIIeIit. Unlike 
network brordcasters, DBS licensers currently do not origiiutc prngraiiiining. sell ddverosliig tiinc o r  provide 
local network signals diroughout die COUIIUY JFN7 I ]  

823269 a. Reasonable Access 

35. Section 312(a)(7) of the Act requires broadcasters to allow legally qualified candidates for federal office 
reasonable access Io their facilities. [ F N i i ]  Access can 5: provided on il free or oaid basis. since the passage of 
Section 312(aj(7), the &mmirsion's policy has generally been to defer 10 the reisonable, good faith judgment of 
licensees as to what constitutes "reasonable access" under all the circumstances present in a particular case. 
FN73] The Commission tentatively concluded in the 1993 NPRM that DES providers should. like broadcasters, 
have discretion to determine what is reasonable and may take into account a variety of factors in acting upon 
requests by federal candidates for access. [FN74] It requested conunem on whether any modifications v) the 
political programming NICS would be necessary because DBS is a niulticliaml service, unlike traditional 
broadcasting. Specifically. the Commission asked whether a DES provider that controls multiple channels should 
be required to make all videachannels available to federal candidates, including advertisement-free channels, or 
only certain channels. [FN75] Finally. the Commission requested comment on whether a[l federal candidates 
would be eligible to utilize DBS political advertising. If so, rhe Commission tentatively concluded that, in 
determining reasoilable access. DBS providers could take into account die burdens of providing access U, all 
federal candidates. 

36. We affirm our tei~~ltive conclusion that the access to broadcdst t ime requireinent of Section 312(a)(7) 
applies to DBS providers. The statute could not be more ekplicit. Congress. however, did not indicate how rhe 
statutory requirements. which were designed for the Cradiuonal local broadcast mdium. should be applied 10 a 
~lational. iiiultichdnnel medium supplied by licensees wlio contract wil l  third party pmgraniniers to provide 
progntniing directly to DBS subscribers. 

37. Access for Federal Candidates We first addrcss he  question of which candidates are elititled to take 
advantage of rhe politicdl broadcasting ~ 1 ~ s .  DAETC argues drat Secdon 312(a)(7). by referring to "federal" 
candidates. does not permit DES providers to reslrict availability IO only '23270 cdndidales for President and 
Vice President. [FN76] In contrast. DBS providers argue chat diey should not be required to provide access to 
House and Senare candidates, but only U, candidates for Prtsident and Vice President becaust DBS is not suited to 
localized or regionalized programming. [FN77] DirccTV contends that House and Senate candidates may not 
benefit from DBS. since DBS targets the nation as a whole, and not an individual candidate's district. SBCA is 
concerned that providing such access would be an ineffcmt use of limited spectrum. [FN78] Primesotr argues 
chat to require a DBS provider to gnnt acces to every federal candidate could potentially overburden a DES 
provider's capacity. It also states that it IS highly unlikely that federal candidates orher than Presidential and Vice 
Presidential would have a serious interest in oblaining naoonwide access to voters on such a dispersed basis. 
[FN79] EchoSfar calculates chat providing access for all IhgIeSSiOMl candidates would require 2500 minUteS Of 
advertising. [FNSO] 

38. We recognize that DBS is a natiotlal service and that Presidential and Vice Presidential candidates are the 
candidates who are most likely to want to exploit its national coverage. Conversely, it seem highly UdikCly that 
federal candidates mnning in state or local campaigns would seek a nationrl advenising outlet. We also zeCOgGre 
the technical and financial burdens that providing localized programming to cover other than national races would 
place on DBS providers, and that it m a y  be impossible or impractical for those exjsilng DBS providers U, alter 
their service to allow for localized programming tn all Junsdictions, at  least tn che near future. The COmIiSSiOII 
has never addressed di: issuc of wlicrher and under what circumslances a candidace far che U.S. House of 
Represcnwuves or Senate is entitled to access to a natioru!ly dirtributed service under SeCUOn jii(dj(7). If this 
S ~ U C  I!, brought tv our attciitioii in Ule COIItext of 6 specific &is:. we will addrcn i t  a t  dlat tlllle Factors we 

mid coi!dcr  $ 8 1  ciicli .I c;ise iiiclude d ~ c  nurnbcr nt caiidid:itcs rcqucstirig t~rire. UIC I C L I I I I I C ~ I  difl iducs 111 



SdUSfyillg die request. xiid die svailahility 0 1  rClS0iidbk altcrililtives. 

vdried muki-channel crivironmeut. SBCA argues diat die Coiiuiiission should take iiito ~ L L I I U I I ~  Cllc clitlcrciicc~ 
between terrestrial broddcasters licciistd to serve particular comiiiunities and ililtioiidl, eiuldclldlinel subscriptioii 
services, as well as the fact that DES licensees after chataiel space to diird party prograiiiiiicrs iiiid CXL'TCISC 110 

coiivol over programming 011 these clraiuiels. Thus. SBCA and ASKyB urge die Coiiiiiltsstoil Io givc DBS 
providers discretion to designate a discrete number of Ilic channels over which dicy retain coiiirol tor political 
broadcasting purposes, such as chaiuicls on which the DBS provider sells advcrtisiiig tiiiie. coi~trols il block of 
programming time, or +23271 reserves for publ~c access. [FNSI] Similarly, DirecTV argues Lira1 givril die 
general inability of DES providers lo alter daily programming schedules to accommodate poliucal broadcasting 
time. DBS providers should be given the flexibility to place all political advertisements 011 a siiiglc clraiinel or on 
a limited number of specific channels if he  provider determines rhat such is an optimal svatcgy to meet its public 
service obligations. [FN821 

40. DAETC argues that DES providers cannot adopt a rigid policy relegating candidates to a separate channel 
or channels for candidate speech. DAETC also suggesm that if contncaul agreements prevent a DBS piovider 
from giving a candidate reasonable access, the Cotn&sion should pmmpt  a contract to pcrmt access. IC slates 
that any future contracts with programmers should permit DBS providers to insert candidate advertisements into 
programming. IFN831 

programming may be problematic, we also acknowledge the difficulties presented by a requirement drat DBS 
providers alkr program feeds supplied by independent programmers. DES providers will be allowed to mykc 
reasonable. good faith determiytions in providing access to federal candidates. The determination of whether 
access is reasonable under Section 312(a)(7) is a highly fact-specific determination that must @kc iiim accoulit a 
number of factors. Relevant factors we would consider include the amount of time requested, the number of 
cilndidrtes in the race, possible program disruption, technical difficulties of providing the a w e s  requested, aiid 
die availability of reasonable alternatives. [FN84] Whether the access provided by a DBS provider iii 1 particular 
case is reasonable will be decided on a case-by-case basis. We will monitor DBS providers' pcrforniancc i n  diis 
area so that we can modify our rules if necessary and as experience dictates. We will, of course. evaluate ally 
complains filed against DBS providers with respect to their obligations under Section 312(a)(7), to determitie 
wheiher they are acting within the spirit of !he stanrte and Corninision mles and policies. We will require DBS 
providers to maintain a file available to h e  public at the providers' headquarters containing requess for politicdl 
advcrosing time and disposition of those requests. 

42. We confirm our tentauve conclusion that where DBS providers carry Uie progranuning ofa  terrestrial 
broadcast television station. it is the responsibility of the terrcsuial brondcasur and not the DES provider to 
satisfy the political broadcasting requirements of Sections 312(a)(7). We reach this conclusion becruse terrestrial 
broadcast television stations are already under an obligation to abide by S C C ~ ~ O N  312(a)(7). This is COiIsistent 
with our policy of requiring terrestrial broadcasters to comply kth these statutory obligations when their signal is 
carried by cable television system. [FN851 

*23272 b. Equal Opportunities 

39. ACCCSS to Clia~l~~els. Next we address die ISZUC of what COIISUN~CS rca.;oiidblc .KLO.\> 111 Iltc L ~ I ~ I ~ C A ~  01 .I 

4 I .  Whik we agree with DAETC that placing political advertisements on channels separate from other 

43. Section 315(a) of the Act provides that "if any licensee shall permit any person who is a Iegally qualified 
candidate for any public office to use a broadcasting sation, he shall afford equal opportunities to all other such 
candidates for that office in the use of such broadcasting station." [FN86] Section 315(a) also provides chat "such 
licensee shall have no power of censorship over the material broadcast under the provision Of this .SCCUOn." Both 
the slrltute and the rules MITOWIY define the term "use." and exclude from the definition candidates' appearances 
in bona fide newscasts, interviews, documentaries and the on-the-spot coverage of news events. In addition, 
Sccuon 73.1940 of the Commission's rules defines "legally qualified candidate" as any person who has publicly 
announced his or her intention to run for nomhation or office, is qualified under the applicable local, SUte or 
federal law lo hold the office for which he or she is a candidate, and has qualified for ballot placcinent or has 
othcrwix met d l  die  qualification^ set ford1 i n  rhc Coiunusslon's rules. (FN871 I n  che 1993 N P R M ,  U I ~  
Conmission proposcd applying diese mles, as well as policies set furdi in prior Conimsslou orders lo DBS 
providers, d id  iiivilcd comiiieiic~ as lo  how to adjust the exist~~ig rules to better suit DES tecllllology. (FN861 Tllc 
Coniiiiiwoii i i iv i led co i i imci i l  on \vl~:L!i:r io  apply (0 DBS providers die conlpdrabk audicnce SIZC guldelillcs 



dpplied to c.ible TV, wlirdier otlicr fxctors slioiild be coilsidered. o r  wlietlier io iii;ike dcteriiiiii;iuoiis oii .I 
Lase-by-casc basis 

IFN891 Teiiipo :md SBCA point out d u t  the Coiiliiiisxioii Iias iicvcr required cable syseliis to air opposi~~g 
candidarm' advertisements on the saiiie channels or to take irito consideratioti die deiiiograpliics of clianncls. 
IFN901 They argue that there is no reason to impose a different or niwe burdeiisuiiie policy 011 DBS services. 
Priinebtar urges the Coiiuilissioii to leave h e  precise cliatuicl selecuoii to die discrcuori of die DES provider. 
provided chat audience size and day-part can reasonably be niaintaiiicd among oppsiiig candidates. IFN91) 111 
contrast. DAETC argues that chc DES provider niusr ntake its best effort to emure access to Uie chaiiiiel die 
candidate requested at the time that would garner an audience of tlie saim approxiniate size die candidate would 
have received by his or her request. It further argucs hat  Congress' prituary purpose in enacting Section 315 is to 
~NUA candidates' access to h e  b e  periods with the greatest audience potential. (FN92j Some comniciiters 
express *23273 their concern for advertisement-free chatmels, urging fJiat these chaiuwls be exempt from equal 
OpporNNtiCS provisions. m93] 

45. In conformance with the statutory mandate, we apply the equal opprrunities provisions of the sUNU and 
the Commission's rules. as well as the policies delincaed in prior Commission orders. to DES providers. DES 
providers will be required to ensure, by conuactual means or orherwise, that hcse rules are followed. If one 
legally qualified candidate is afforded access to a DBS system, all other candidates for the same office who make 
timely rquests must be afforded that same Opportunity. [FN94] To e m r c  h a t  competing candidates will be able 
to ascertain what equal oppomnitus they are entitled to, we will require the DES provider to maintain a political 
file similar to the one maintained by broadcasters. [FN95] We will retain the definitions of "use" and "legally 
qualified candidate" in current rules and policies. As in the case of Section 312(d)(7). we intend to resolve any 
issues involving DBS providers' - equal OpporNNtieS obligations in clte context of particular cases. 

c. Lowest Unit Charge 

44. Cotiiiiiciiters gelisrally supported dlc CoriuiliS~ion'.r decisioii to apply cxistiiig cable rule!, to DBS serviccs 

46. Section 315(b) of che Act and Sectioii 73.1942 of the Comnussion's Rules provide tliat broadcaslers [my not 
charge any legally qualified candidate more than the Lower unir charge ("LUC") for advertising on h e  sUl iO I l  
during certain periods preceding the election. Under the LUC rules. a candidate mdy 1101 be charged nlorc hail 
&e station's most favored coinrnercial advertisers would be charged for colriparable time. IFN961 Tht LUC 
provisions apply diroughout !he 45day period prior to a primary or runoff election and UIC 60- day period prior 
to a general or special election. The 1993 NPRM sought comiiieiit on our proposal to apply tlicse N l r C  arid h e  
corresponding policies set forth in prior Commission orders to DES providers. [FN97] 

providers. Xky8 asserts that the programcr. rather than the DBS provider, sells commercial time on all DBS 
channels that incluk advertising. [FN98] SBCA argucs chat DBS providers cannot dcternlinc an 'dpproprhte Luc 
in the absence of a meaningful advertising base and *23274 the LUC rule should not apply until DBS providers 
develop meaningful and consistent advertising sales. [FN99] 

provisions are an integral part of Section 315. If advertising is sold on DBS system, legally qualified candidates 
must be afforded the benefit of the LUC during h e  pre-clection periods prescribed by Section 315. Although we 
recognize h a t  DBS providers do not currently have commercial rates on which LO base a LUC determination, they 
can set a reasonable rate, based on consideration of markepiace factors such as what other media charge to reach a 
similar audience if they sell rime to candidates pursuant to Sections 312 or 315 or otherwise choose to do SO. 
(FNIOO] DBS providers. like broadcasters and cable operators. must disclose to candidates informauon about 
rates and discount privileges and give any discount privileges to candidates. [FNIOI] Nolhing in our rules would 
prevent a DBS provider from making time available withour charge on a nondiscriminatory basis, if it wished (0 
do so 

2 Oppormnrucs for Localism 

47. We reczpize the difficulties enumerated by comrneniers in applying che LUC rcquiretncnls to DES 

48. Section 335 requires that the Commission apply Section 315 of the Act to DBS service providers. The LUC 

4 1  Srcuoii 335raj requires die C~~MS.CIOII  "to cratiu!ie dle opportuiuurs diat die esrilbl1siiinent of direct 
brtr:idc.isi sacll!~: service provides for die priiiciplc of localism wider [ d ~ ]  ALL and dl: iiiediods by whlcb Such 
n: 111 - ' I  ',-( . .I! 1. h.: .;cr\yd dirougli  isiliiiologicdl .itid odicr duvelopitteiirv iii ,  or reguk.itiolI O f ,  such Serviw." 111 di: 



1993 N P W .  dic Coiiuiiisioii asked wliedicr tec1iiiolnpc:~l ;idva,iccs ILIVC iiiade i t  possible IO :iLCilllllllilddii: local 
progrdmmiicg. [FN102] The Conunissioii stated UidL any rcgulauoifi repardiiig DBS and ~OCd~iSl l i  would 
iicccssarily depend oil whcdicr it is tecliiiicdlly possiblc and ecot~o~mcally feasible. IFNlO3l 

50. Coinmrnters were divided oil wliedw die tcchnology CXISLF to jusuty imposing a localisiii requireiiieiit 011 
DBS providers, atid if so. whctlier it would be ccononucally feasible. For riutatice. conuiieiltcrs such as NCTA. 
clic Small Cable Business Association, and Tiinr Warner. representirip die cable industry. argue dldt DBS 
providers can and should comply with a localisiii 'XU75 requirement [FNI04] NCTA states dmt if a DBS 
provider is die functional equivalent of a cable operator, Uieri equal regulatory incasureS should be applied. 
[FN105] 

51. The Small Cable Business Association and N.ATOA encourage die Cotankission to impose a variety of local 
programming obligations. including "public. educauonal. govcrnmenc" use CIUMCIS [Fff 1061 and local 
advertising insertions. [FN107] Time Wdrner argues that regulatory responsibilities of DBS providers should be 
equivalent to those imposed on cable operators to ensure parity and ,hirness between compeling multichannel 
video programming distributors. [FNIOS] The Alliance supporu the use of spot beam kchnology to deliver local 
and rqional noncommercial programming. It  states that scarcity of spectrum in the DBS idustry demands 
government regulation to protect noncommercial programming, ~ t i o ~ l l y  and locally. [MI091 

52. DBS providers argue against imposing any loalism requirement on the grounds that saCisisfying Such 
requirements would not bt rcchnically or economically feasible. [FNl IO] SaCA notes that the naOOna1 scope of 
satellite technology makes anything but 11ati0~1 broadcasting an  inefficient use of very valuable specmm. 
[FNI 111 Tempo contends that DES providers' lirmted channel capacity and national servia technology pnvent 
delivery of service to local markets throughout the auntry. [FNlIZ] Local - DBS says, in contrast. that the 
technical and financial feasibility of localism in DBS does exist. [FNl13] 

53. The legislation provides no guidance on hou to define "localism" in the context of DBS services. If 
localism means special programming for individual localiucs. we note Uiat, althouglrspot beam technologyis 
available and could be used to regionalize programing, DBS providers inay *23276 lack the channel capacity 
needed to serve all localities across the country. I i  localism refers to carrying local broadcast channels, hen there 
arc legal barriers to the Commission's ability IO im?oa such a localism requirement. The Satellite Home Viewer 
Act of 1988, aS amended, [FN114] prohibits a sauhte  carrier. including a DBS operator. from offering Ulevision 
nchvork stations. pursuant to the compulsory copjripht licetue, to subkribcrs who can receive a local affiliate of 
that network using a conventional over-the-air an tcuu  or to hose subscribers who have subscribed to a cable 
system in the past 90 days that carries the local alfiiate. [ F N l l S ]  No coininenter has argued dut Uie 1992 Cable 
Act should be interpreted as amending the Saielliu Home Viewer Act. 

54. To the extent that DBS providers, by law, cmnot offer local signal retransmission, the Commission could 
not require DBS providers to offer local signal rcnnsnussion. Moreover, aldiougli there have been significant 
technological developments in the DBS industry since the Coinmission first developed rules for DBS and sonic 
DBS providers arc providing limited local service. no DBS provider lw tlie technical capability to provide local 
service to al l  markets in the country. [FNlla] !k agree with APTS/CPB. [FN117] however, that If the legal and 
technical issues regarding localized programming =e resolved, we may consider requiring DBS providers to offer 
some amount of locally-oriented programming. I V c  also support lc!$lative changes to the SdlCllilC Home Viewer 
Act that would remove any legal impedimenb to Iosal signa! retransmission by DBS licensees. Allowing DES to 
provide local programming would expand the s c o ~  of the services DBS providers could offer and could enhance 
significantly DBS providers' ability to compete wirh cable. 

3 .  Public Interest or Other Obligariom 

55. The Commission noted in tlie 1993 NPRM &at Section 335(a) provides a basis upon which to impose 
public interest obligations in addition to the political broadcasung reqrriremcnt of Section 335(a) and f h C  
educational and lnfomational programming requirement of Sccuon 335(b). (FNI 181 The Commission tentatively 
concluded that additional obligations were not compatible wifh che flexible regulatory approach we have 
rraditionally applied to DBS. Neverdieless, die Commission sought comment on whether it should impose 
additional obligations on DBS providers apart from hose already nundatcd by Section 335. 

56 Cable-Relafed Obligarions Th; Coiimiissicn received diaiIlclricdlly opposing coiilillenu on wlielhcr CCrtaIn 
:iuIipt;[:ii> a p p h b l c  i o  c:iblc providerr 4iould siso apply to DBS '23277 providers Ti?: cable iildUStry argues 
i l a . a i  il!c ( - o i i i i i ~ i w i n  41r;uld  .,pplv U J  DOS p r o y ; k - <  inosi. 11 lint :ill. ol'tlit: public i(Wres~ obligiuoiis iiiiposcd 011 



the cable iiidusuy in order to acliievc rcguhtory parity NCTA aserLt dlJl 11ie pti rxx "iidicr rcquirciiieiu" 111 

Section 335(d) of dle Act should be interpreted to include diose obligdooiis iiripo\ctl mi Jic o b l c  industry. 
including niust-carry obliCations. program access rules, chaiuel occupmy liwm, syndicaied cxclusivity. iietwork 
non- duplication atid sports blackout rcquirenicnts. leased and PEG cliaiiiicl BCCCSS rrquirrtilcilts. cross-owaership 
prohibitions. and IOcdl UxtS and otllcr fces. [FNI 191 Sinularly. the Small a b l e  Busi~iess Aswcimoii dsscrts U u t  
equivalent rules are l l ~ C C s S a r Y  to provide a level, conipcuuve playing field widun die ~i~ulticliariiiel video 
programming distribution iiiarket and that without dicse requirements. diere will be lack of parity anioiig DBS. 
cable and Open Video SyStern~ ("OVS") [FN120] It e~icourages the Coininision to adopt regulatory 
requirements for DBS sinular to those for OVS because OVS provides similar conipetiuori to cable. [FNI21] 

57. Tim Warner states that there is no indication that DBS provlders could not compete with cable under 
analogous regulation. arguing that the DBS industry is no longer at a competitive disadvanlagc because it  has 
more fhan doubled its subscribership between 1995 and 1996 and has made significant advances 111 compression 
tcchaology over the past few years. [FN122] Time Warner concludes that the Commission should review the 
existing cable regulations and. if dlcy are still found to be essential to d ~ e  public interest. these re&Aationr should 
be imposed equally on DBS providers. If, however, the Commission find that these obligations are no longer 
necessary, then such obligations should no longer be imposed on Ihe cable industry. [FN1231 

56. DiecTV strongly opposes the cable industry's attempt to establish regulatory parity between DBS and 
cable. To do so, it assem, would ignore Ihc differences between the NIO services and would undermine the 
Congressiooal goal of reducing barriers to entry to the MVPD market. [FN124] SBCA emphasizes lhat since 
cable is a regional and local wireline distributor of television programming, it is subject to regulation by both the 
FCC and local fnnchisimg authorities. [FN1251 USSB cautions the Commission to analyze the niotivation for the 
comments of the cable industry and assem they are an attempt to stifle a potentially significant competitor. USSB 
suggests that the demand of +23278 the cable industry to have franchise fees and local proprrty faxes imposed on 
DBS providers is an attempt to l imt competttion between DBS and cable. 

advocated by the cable industry for a number of reasons. First, DES and cable are separate and distinct S C r V b .  
warranting separate and distinct obligatiois. I n  eslablishinp DES it] 1982. die Conunission made clear that the 
service offers unique public benefits on a national scope. [FN126] While some DBS providers hive sought 
authority to offer limited local signals. the primary coverage area for DBS is t ~ t i 0 ~ 1 .  Cable, on U1e other hand. 
is primarily a regioml or local service rhat does not possess any of die national auuibutes associated with the DBS 
sedcc.  

59. We decline to impose upon the DBS industry now die type of additional propanuling requirements 

60. In addition, we find that DBS is a relauvely iiew entrant artenipung to compete wiJi an rsLiblished, 
financially stable cable indusuy. DBS providers currendy have far  less iililrket power fhaii cable opemtors. One 
indicator of market power is market share. We note that, although the DBS industry has growrr significantly since 
1992. it still claims just under eight nullion subscribers in contrast to cable's 64 i tu l l~or i  customers. [FN127] 
Moreover, cable can provide local service, while DBS can only do so on a liinited scale. Because of Ule dkparity 
in market power bciween DBS providers and cable operators. we find uopersuasive the cable industry's call For 
"regulatory parity" for entities that are not similarly situated. Addiuoml obligations on DBS providers might 
hinder the development of DBS as a viable competitor to cable. 

the cable television industry, combined with extensive vertical integration (i.e., combined ownership of cable 
systems and suppliers of cable programming), created an imbalance of market power, both between cable 
operators and program vendors and between incumbent cable operators and their multichannel competitors (e.&, 
satellite providers). We have found dial concentration in the cable indusvy has limited competition and comumer 
choice in the MVPD market. [FN128] As a result of market concentration, Congress and the Commission have 
imposed on cable providers must-carry obligations. program access rules, channel occupancy limits, syndicated 
exclusivity. network nonduplication and sporu blackout requiremenLS, 2nd leased channel access requircmcnts. 
Competitive concerns raised by the concentration of cable providers are not present with DBS services and 
therefore similar rules are not necessary. We have asked for comment on the ssue of cross-ownersbip rules for 
DBS providers and tlie effectiveness of such rules in  addressing Uie 823279 potenual for anucompelilive behavior 
in  a separate proceeding [FS I291 With respect to local @xes, we iiote that Congress preempted die ability Of 

61. The 1992 Cable Act and its legislative history reflect Congressional concern that horizontal concentration in 

local JUrISddiCUOiiS IO l1np0SC UXCS 011 direct-to-home SatCl!it~ SCTVICCS IFNI3OJ 
67- Otlicr Public Iiiicrcst Prosrdiiiiiiii:g CTW aiid CME w g p t  d ~ a c  Scctioir >35(.1) prrlvtdcs die C O i i i i ~ i S S i O i l  

1 4 1  die di.;cretii~ii to i tx lud, :  dii ldrct i ' \  r,rograiiiiniilg ;is a coriiporient r i f  ilir public sm!.: obl~gauoi~s required of 



DBS providers. IFN1311 111 addition. CME sugges~ 
r iv r r -cor i~~ncrc ia l i~ t io i i  of children's DBS prograiniiillig. [FN 1321 C T W  ;ikn ciicnurafrs die C o ~ i ~ i ~ i i s s i o ~ ~  io CII'ICI 

guidelines tnr DES providers siiililar (0 tlie 1996 cliildrcii's prograiiiiiiiiig rules adopted by the Coiimissioii w l u ~ h  
govern coliveii~orlal broadcasters. [FN133] I n  addition. Eiicore and DAETC suppon using a see-aside far 
children's programming. (FN1341 DAETC would like the Coniiiiissioii to require DBS provide& to reserve 3% 
o f  their available capacity for public interest programniiiig. under Secuon 335(a), will1 1% of diat set-aside to bc 
devoted to children's programming. (FN1351 

63. In addiaon to children's programming. comrnenters have suggested h a t  other types of special interest 
programming be included. For example, DAETC states dial Section 335(a) public interest prograinnuiig could 
include local programming of interest to nunority and undcrscrved communities, and MUOMI and regional civic 
programming. [FN136] Alliance also asserts that iii C M C U I I ~  h e  1992 Cable Act, Congress intended that DBS 
sewices carry a diversity of programming and information which would serve the public inrerest. [FN137] BET 
and HITN urge the Commission to adopt a requirement for programming geared toward diverse minxity and 
crhnic groups. [FN1381 

64. We conclude that, although Section 335(a) provides ample authority for us to impose other public interest 
programing requirements upon DBS providers, we will not exercise our *23280 authority at chis time. DES is 
still a relatively young industry and we decline to impose any additional obligations on the DBS industry before 
we sec how DBS serves &e public. As the DBS industry matures, it may develop a variety of ways (0 address the 
needs of its subscribers. Any further obligations imposed on it would be burdensome at this time and could 
prevent it from realizing its potential as a robust multichannel competitor to cable. [FN139] If it becomes evident 
that there is a wed for regulatory intervention to assure carriage of this type of public interest programming, we 
w ~ l l  reconsider this conclusion. 

C. Carriage Obligations for Educational and Informatiomul Programming 

h e  coiiiliiissioii iiiipohc guidclilirs I f )  prcvciu 

- - 

65. The 1992 Cable Act requires the Commission to adopt mles requiring DBS providers 10 nuke available 
channel capacity for programling of an educational or informational iuturc. Specifically, Section 335(b) of the 
Act states: 

(1) CHANNEL CAPACITY REQUIRED.--The Conuntssion shall require. as a condition of any provision, 
iiutial authorization. or aurhorization renewal for a provider of direct broadcast satellite service providing video 
programming, chat the provider of such service reserve a portion of its channel capacity, equal to not less thau 4 
percent nor more than 7 percent, exclusively for noncommercial programming of an educational or iiiforntational 

(2) USE OF UNUSED CHANNEL CAPACITY .--A provider of such service nuy utilize for any purpose any 
M N T C .  

unused channel capacity required to be reserved under this subsection pending tlie actual use of such channel 
capacity for noncommercial programming of an  educational or informational naNre. 

(3) PRICES. TERMS, AND CONDITIONS; EDITONAL CONTROL.--A provider of direct broadcast 
satellite service shall meet the requirements of this subsection by making channel capacity available to natioiul 
educational programming suppliers, upon reasonable prices, terms and conditions. as determined by h e  
Commission under paragraph (4). The provider of direct broadcast satellie service shall not exercise any editorial 
control over any video programming provided pursuant to he  subsection. 

(4) LIMITATIONS.-In determining reasonable prices under paragraph (3)- 
(A) rhe Commission shall take into account the nonprofit character of the prograniming provider and any 

(B) die Commission shall not permit such prices to exceed, for any channel made ava~lable under this 

(C) in the calculation of total direct costs. the Commission shall excludc- 

Federal funds used to support such programrmng; 

subsection, 50 percent of the total direct costs of making such channel available; and 

23281 (i) marketing costs. general administrative COSLS, and similar overhedd cos& of the provider of 

(ii) the revenue that such provider n i g h t  have obiairled by making such channel available to a commercial 
direct broadcast satellite service: and 

provider of video prograiiinung. 
( 5 )  DEFINITIONS --For purposzs of diis subsectlor!- 
(A) 
!!>I 71: wrii i "I, iiir>ii:ii cdii~d11~11i.11 :irndr.itii!i i i i iE xpplicr" iricludes ;my qu.ililie0 Iloilcoiiiincriidi cducdUorUl 
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lFNl4Dl 
66. The 1993 NPRM solicited co~riiirc~~t on issues rekdted to clia~iel  CdpaCll)'. rcspiiiL\ibllicy lor iir~igraiiitiiiiig, 

the definition of natioilal educadoiul progrdnuiiing suppliers. tlic dctinitio~r nl' I I O I I C I I I I I ~ I I C ~ C I . I ~  prograi~iiniilg of 111 

educatiolul or infornYdtional nature, die use of unused channel cdpaciry and d ~ r  dcterriiiii.iticiil (11 TdtcS. The 
Cni~i~i~ssion noted in rhe 1993 NPRM diat Ilx legislauve history indicates diat c l i ~  purp~sc (11 S c C l W  333b)  "IS 
to define the obligation of direct broadcast satellite service providers to provide a i i i i r i i i i i~ r i i  level o f r d u ~ ~ t i o n a l  
progranuning." [FN141] It also states diat die resewation rcqurrcinerit was cdst III trriris n! ;I four to scvca 
percent range to give "the Commission the flexibility to deternunc rlie aiiloui~t of cdpdcily to be dloutcd." 
(FN1421 

1 Channel Capacity 

67. The legislaave history sfares that the Comnlission should consider tlie total channel capacity of P DBS 
system in establishing set-aside requirements. [FN143] The first question in calculating total ChaNicl capacity is 
whether Section 335@) r e q u k s  that discrete channels or a percentage of cumulative time be rcscrved. The 
Alliance, DAETC and Encore suggest that educational and informational prograinnling be supplied on discrete 
channels. [FN144] Other commcntcrs advocate a flexible approach in order to accolnmoddtc a variety of 
programmers w i h  varying audiences. [FN145] They suggest W 2 8 2  hat the set-aside requirement should be 
measured in terms of hours, w that such programming will air over a variety of channels at cercain times of the 
day. [FN1461 

of Section 335(b). We agree with Encore, QAETC and Alliance that using specific channcls. rather than 
randomly placing educational and informational programming. will assure continuity, predictability and easier 
monitoring and enforcement. Requiring the set aside of discrete c h a ~ c l s  will make it easier for consunms to 
iocatt such progrdnuning on one or more particular channels. [FN147] We find support for dlis conclusion in the 
express language of Section 335@)(1), which refers to the set-aside requirement as a percclluge O f  chdiulel 
capacity and MC in terms of hours. It may be true. as SBCA argues, hat  providing channel capacity on an 
hourcquivalency basis will ptrmif programmers to target specific audiences and facilitate distance Irariung. 
[FN148] We conclude, howver .  that to address the resemauon requiremenn on a cumulative time basis would 
~nvolve overwhelming compuadon. monitoring. and enforcement problems. We will require DBS providers to 
ensure that programming is offered on consistent channels at consistent times in order to provide continuity and 
predictability for viewers. 

a. Determination of Toul  channel Capacity 

68.- We conclude that discrere channels shoutd be rescrvcd to fulfill the noncomincrcial reservation requirements 

69. Having concluded hac Scction 335(b) requires the reservation of discrete chdnmls, we IIIUS~ deternutlc how 
to calculate total channel capacity of a DBS system and whecher we should count die number of channels licensed 
or allotted to a DBS distribuior or whether we should count the numkr of channels supplied to customers. The 
1993 NPRM noted that rhe laaer approach would take into account the expansion of the number of channels by 
compression techniques as suggested by the Iegislauve history. [MI491 Section 335(b) merely refers to "channel 
capacity." US West urges that in calculating total channel capacity, we should count the number of channels 
supplied to customers. [FN150] Some commenttrs suppon the use of total transponder bandwidth in determining 
the sfamtory set $23283 aside. [FNlSI] This would include all video, audio and insuuctional capacity. as well as 
channels that are not being ued for DBS service. [FN152] Other cornmenters support only d1e h C h S i O f l O f  
ChaMelS devoted to unduplicatcd full motion video programming. [FN153] Additionally, a few commenfers who 
support a vidcoenly interpmrrtion suggest that informationdnly, or "barker" channels used for on-screen 
programming and instructiom. should be excluded from the definition of avdihbk channels. (FN1541 

70. The lcgisladve history refers to "total ChaMel capacity" but is silent as to whether that capacity means the 
capacity for all types of transmissions or rhe capacity used for video programnung. [FN155] We conclude that 
channel capacity. for die purpose of applying Section 335@), should be based on tlie iota1 channel capacity ha1 is 
bc~irg. or could be. used 10 provide video prograniining Barker and odler infornralioiwl guide channels will bc 
iiicludcd :i5 ,i\~,iiI.ibls clrCiirncIz for dercrririni~rg drc requlrcd set aside, 2s tllcy ,ire vldc(r ciiair~icls huppltcd to d ~ e  
u w i i i i c r ~  i i r  .ddinnir. 1111u:ed LII:IIIIICIC d i ~  could bc uscd IO providc DUS ScrviLC w11 bc ~ncluded 111 dw sst 



:iside c;ilCulatlOll. WK cnticlude drat beciiuse Scch i i  335(b) refers (0 services pr~>vltllll&! V l d C i l  I J I ~ I ~ I J ~ ~ ~ I I I I I I ~ ,  

~liil~itiels used for audio or ndler nw-video services W I I I  not be tilcluded IFN1561 111 .idd~tii~~i, J DBS IILKIIXC IS 

i i i i t  required to provide any video prngramming lor t l ie first l i ve  YtdIS of die I icens~'  tCriil atld IS only rcquircd to 
use Irslf o f  its total capacity for video prograininiiig diercalter IFNISJI Tlius. u ~ n g  dl cl ia i i~ le ls.  bodi video aiid 
non-video. licetlred or allotted to i( DBS liceincc ;is the bJscIiiie iiicdsureincilt for applying Scctitru 335 (b) is i iot 
appropridte. Furdier. DBS providers using llicir capacity for data or audio trvilsiiiissinll CatlllOl It&KIl 
noncotnmercial video programining on chose cliaiiiirls at d j l .  

*23284 71. We recognirc that advances in dtglul coinprrsctorl tecllllologv will continue (0 cxpalld dle iiumber 
of programming channels tJiat can be offered to customers in a givcii anloulit of specuui~~ In addition. d r  
iiuniber of available channels will change depending 011 dle coniplcxily of the type of progranlrltiilg transmitted. 
For example. full motion sports propranis require more spccrrum than news program featuring talking reporters. 
Thus, the total number of programming channels offered by a DBS licensee on all its satellites can vary on a 
weekly or even a daily basis. To address these Yluctuations. we will require each D5S licensee to calculate oil a 
quanerly basis the number of channels available for video programling on all i& satellites. Each DBS licensee 
then will use the average of these quarterly nimsvrenients during the year to ascertain the total tutnber of Channels 
for purposes of determining the number of reserved channels. DBS providers will be required to record drese 
quanerly c h a ~ c l  mcasurenients and average calcutations as well as their response to any capacity clvanges in logs 
kept at their main offices and available to the Commission and to the public. 

b. Reservation Percentage 

71 The 1993 NPRM soughf comment on the percentage of channel capacity to reserve for propranuning of an 
educational a n t  informational nature. Inaddition. the Conmiision sought comment on whether DBS systems 
with relatively large total channel capacity should be subjected to a greater reservation requirement than system% 
with relatively less total capacity. [FNISgJ The Commission proposed using a sliding scale so that sysretns with a 
certain nunlbcr of channels would be required to reserve a specific number of whole channels for the 
noiiconunercial set aside. [FNlS91 

73. Commenters are divided on the appropriate perceiltage of ChdNlei capacity dirt should be set aside for 
cducatiottil and informational purposes. Some advocdte that we should adopt a full Seven percent reservation 
requireinenr now. arguing that the DBS industry has grown since the stalutc's enactment and chat there has been 
an increase in the number of channels available on DBS systems. as well as is the number of DBS subscribers. 
[FN160] APTS/PBS argues that there is ample prograinnung available to justify a set-aside of seven percent and 
Urat ais higher percentage could also stitnulate '23285 production of more non-commercul progranmnling. 
[FNlalI  DBS providers, however, urge the Conmission to apply the staLutory minimum of four percent arguing 
that the industry IS still in the early stages of developiog and there is a limited amount of prograinnung available 
to attract a national viewing audience. [FNl62] 

74.  After considering the arguments of the cominentcrs, we conclude Iliac we should require DBS providers to 
reserve four percent of their channel capacity exclusively for noncommercial educational and infOrIZUU0~~ 
programming. In che event that the four percent calculation creates any fraction of a CIMMCI. we will require the 
DBS provider to round the calculrtion upward. [FN163] We choose four percent instead of a higher number, 
because we find it in the public interest to put the minimum burden on this indusvy that currently hlls relatively 
l i t t le market power. We find that imposing the maximum sei-aside percentage now might hinder DBS in 
developing as a viable competitor in the MVPD market and diat this factor outweighs pssible benefits in 
establishing a higher percentage. Since we adopt the minimum reservation percentage, we need not adopt a 
sliding scale. We expect tbat DBS providers will begin carrying educational and informational prOgrdmAnl: as 
expeditiously as possible after the effective dare of the rules. (FN1641 DBS provides have been aware of these 
programming obligations for a significant time. As a result. t t  is reasonable to expect chat they will be able 10 
begin airing educational and informational programming shortly after the effective date O f  the rules. We Will 
monitor rheir compliance. Additionally, the public interest programming provided for in this order rnusl be made 
available to all of a DBS provider's subscribers widiout ~dd~uonal charge 

liiipact oil Exisring Prograiiiinitig Conudcb 

- -  
i? 7 !I.: 193; b!PRV sni!ijli C I ~ I I I I I I C W  o:i wIi:tIi:r DQS priividcrr wlio Jre uttcri;lg hcr? ILC pi!r>i:.isii : t i  chistlnf 



C'~IIIU;I~L~ with priigrmiiiiiiig suppliers hi i i i ld  have :dl C A I S U I I ~  \ervILes gr:iiidl.ihxed .ind bc subject to rescrvatioii 
iequIrelllciiLs Oll ly  I f  diry ddd i iew progr:iiiiiiiiiig to their service i i l ferings IFN IG51 We coildude Ulat die 
rrserwlioii requircilieiit applies iiotwidislaiidiiig cxisuitg prograiiiiiiiiig coiitr.ict5 DBS provlders will liavr to 
liidke avalhble Sufficleat cliaiinel c;ipdcity to '23286 fulfill d ~ e  rcservaliou r~.quirc111r111. regardless O f  existillg 
prograitlitttng contrac1s. Allow~iig DBS prowders to apply UIC rescrvatlon pcrce!itage ody to new coi~tr'cts would 
further delay giVilig effect to Lhe Coiigresloiul godl of providing Iioncomnicrrial edUCdtiollal and I l l f O ~ l l l a ~ O r i a ~  
progrdtluiiillg dirOUgI1 DBS and would put a disproportionate burden oii iicw ciiuaiiu Uiat tnay not hrve existing 
programming col1UdcLF. We agree wiUi ASkyB and PBS tliat die iridustry has had sufficicnt iloticc -- die relevant 
provisioirc were found constitutional two years ago -- that public interest obligations would be applied SO Uiat 
grandfatliering is not necessary. [FN166] These rules will not become effective for at least 60 days after 
publication in Uie Federal Register [FN1671 

2. Ndtional Educational Progmnuniq Supplier 

a. Scope of Term 

76. Pursuant to Secuon 335(b)(3). DBS providers niust make the reserved channels available to "riadona1 
educational programming suppliers" upon cenain terms. Section 335@)(5)(8) provides that die term national 
educations\ programming supplier "includes any qualified noncommercial cdWatiOnal tekVkiOn station, Ofher 
public telecommunications entities, and public or private educational instirutions." The 1993 NPRM sought 
conuncnt as to die scope of the term "national educational programming supplier" IFNI68j and whether thc 
Commission should adopt che definiuons of "noncommercial educational broadcast sedtion," "public broadcasting 
entity" and "public telecommunications entity" contained in Section 397 of me Act. The Commission also asked 
cornenters to consider whether the eligibility criteria for the 111~t~ction;ll Television Fixed Service (ITFS) are 
relevant here. [FN169] 

77. Neither chis section of che stam~e nor rhe legislative history define "noncommercial educdtionai broadcast 
statioii," "public broadcasti~ig entity" or "public telecommunicatioiu entity." I n  the absence of any other 
Congressional guidance we conclude it is reasonable to look to other W287 provisions of the Act in wliich those 
ternis are defined. Our analysis of chc comments refers us to Section 397 of the Act. [M1701 

78. Noncomrnrrcial Educational Television Station Secuon 397(6) of the Act defines a "noncommercial 
cducatioiul broadcast station" as a television or radio broadcast station rhat (3 "is eligible to be liceased by the 
Conunlssion as a nonconunercial educational radio or television broadcast ScilUon and whicll is owned and 
operated by a public agency or nonprofit private foundation. corporation, or association," or (ii) "is owned and 
operated by a inunicipality and which uansmis only noncommercial progrdms for educational purposes." 
[FN171) We agree with ASkyB and DAETC dmt we should adopt the definition of "noncommercial educational 
broadcast station" in Section 397(6) for the purpose of defining "noncommercial educational television station" in 
Section 335(b)(5). As the D.C. Circuit stated in Time Warner, the DBS set-aside represents a new application of 
h e  well-settled government policy long followed in the broadcast service of ensuring public access to 
noncomnrercial programming. [FN172] Therefore, we believe it is appropriate to use the definitions O f  
noncommercial educduoiul television stauon and public telecOinmuniCPtiOn entity used in rhe nOiICOmmCrCial 
broadcast context. We also note that Secuon 615(l) of tlu Act further defines such a station to include any 
television broadcast station chat has as its licensee an entity eligible to receive a community service grant from the 
Corporation for Public Broadcasting. 

enterprise which (i) "is a public broadcast station or a noncommercial telecommunications entity" and (ii) 
"disseminates public telecommunications services u, the public. A "noncommercial teleconlmunications entity" 
is defined as "any enterprise which is owned and operated by a State. a political or special purpose subdivision of 
a. state, a public agency, or a nonprofit private foundation, corporation or association, and has been orgaaized 
primarily for the purpose of dissermnating audio or video noncommercial educational and c u l ~ r a l  program to the 
public by inears odier than a primary teicvisior~ or radio broadcast station." [FN173] These entities arc required 
to disseminate "public teleco.mmulucatronr services," wlitch are defined as lioncommercial educauonal and 
cultural radio ;tiid trlevision programs, and related nonconinicrcial ~nstruct~o~lal or InformauoPal material 
lFN174) 

79. Public Telecommunications Entity Section 397(12) defines "public telecomnlunications entity" as any 

:n Pubhi . i i ~ d  /'rI:.,itc Eciutwn:!l Iiisututims Section 397 i i t  die Act dorr no1 delhc Uic tcriil "public or 



priv;iie educauoii;il IIISLILU~I~~III '' Wc i i i i ist h i k  e l ~ c w l ~ c ~ c  l o r  ;iiid.incc iii deliiiiiig (1i:i1 ~ e i i i i  4PTS CPB dnd 
IilTN suggest liiCOrpO~duilg l l ie  cligibiliiy crircrid eht.ibli4icd by d e  rules *I3286 lor i i iw l ic i io i id l  iCkViSI lJI1  

h c d  sL~IUOILF ("ITFS") cnntaiiied in  Se~riiiii 74 932 0 1  (11c C~~ii i~ni.;s~oii 's rules IFN1751 bcc.iu,c die ?pes of 
scrviccs provided by educational inslitutiois and ITFS .ire .III.I~~I~u~. IFN17Gj Secticiii 74 93?(a) provides rliar a 
Iicciw. for a11 ITFS will be Issued tmly 10 a11 accredited II~.;III~~~II or to ;I goveriirneiital 1irpi1iuOo11 cllfdged III 
tlie fOrlllal education of enrolled studtiis or to a inonpriitit ~ r g d i i l Z d t i ~ l t  whasr: purposes drc educauonal aild 
include providing educatiorlal arid I I ISINCU~JIWI ~c Icv~ .c i i i i~  itwtcrid IO such accredited iistituuois drld 

govenmiental orgaiuzatiom. (FN1771 
81. Research TV advocates liiniting ~ C C C S S  to resewed cliaiiiicI capacity to accredited iiatiutionc 9 did1 those 

iistiutiorrr would get a larger share of channel capacity IFNt781 We see riothirig iii die laupage or  apparent 
purpose of Section 335(b) that suggests the cnlrgory should be so liiilited. however. Indeed. IO limir &e definition 
of public or pnsate educational institutions to accredited iisntuuons could stifle a variety of sources of 
educational and informational programnung. Because we are awarL of iin evidence chat Congress. in adopting 
Section 3333) intended a different criteria. we adopt die ITFS cnteria i n  interpreting "public and private 
educational institutions." 

82. Additional Entities We next address whether the terni " ~ t i o n a l  educational programling supplier" is 
limited to noncommercial educational television stations. public icleconimunkatiom entities and public and 
private educational institutions. APTSIPBS contends chat only chose entiocs - the ones expressly identified in 
section 335@)(5)(8) - arc eligible to use the reserved channels. ti argues that use of the word "includes" prior to 
the list of entities "signifies an intent IO confine the term to die categories named in the definition." [FN179] 
Other commenlers argue that the list of eligible entities \ U S  not intended (0 be exclusive. For example. Encore 
urges the Commission to broadly interpret Section 335(b)(1) to permit for-profit as well as nonprofit program 
suppliers to provide "noncornmcrclal programnung of an educational or  informational ililmre" for the reserved 
ChaMCk. arguing that more inclusive eligibility will result in better program service. [FN180] 

83. We do not believe chat the list of entities in Section 335(b)(S](B) was intended to be an exclusive k t  of 
entities that can qualify as national educational prograiiuning suppliers. We conclude dirt use of Lhr! ern1 
"includes" in that section indicates Ilia1 what follows is a iiuriexclusive *23289 list lhdt nlay be e ~ d r z d  upon. 
(FNISI] Neither case cited by APTS/PBS refutes tlie great weight of preccdcnl supponing die vies b a t  uY O f  
che tcrni "includes" in a slamtc is intended to be noliexclusivc. McQuilhn rejected an argunlent that convictiolls 
under 18 U.S.C. s 860, which prohibits die Sale ot drugs on school property, were govctried by the sei1UnCiIIg 
relief provisions of I8 U.S.C. s 3553(t). Section 3553(t). however. expressly listed five sectionr of the federal 
criminal code falling within 18 ambit and did not use the word "includes." [FN182] Similarl) Low2 iS 
inapposite because it did not address the interpre!atioa of the word "including." [ F N W  

in the definition of "direct broadcast saellitc service" in Section 335(b)(5)(A). Congress may be pr*sunxd 10 
incan different things when it uses different words in the saine section. [FN184] Thus, we believe h l  Section 
335@)(5)(A) defincs the term "provider of direct broadcast satellite service." while Section 335(b)Oi(B) gives 
illustrative examples of "national educational prograinrmng suppliers." Furrlicrmore. nothing in the legislative 
history suggests that the list of entities i n  Section 335(b)(5)(B) was intended to be an exclusive list of "national 
educational programming suppliers. " 

85. While we do not interpret Section 335(b)(5)(B) as an exclusive list of eligible program suppliers. we do 
believe that Congress intended 10 limit cligibllity to entities that share the same essential characteristics aS thOSosC 
listed. As a matter of statutory constmcuon, i t  is reasonable to co~lstruc h e  list as providing general guidelines as 
to the types of programming suppliers for wlilch Congress intended che chaMeI.5 would be SCI aside. [FN185] If 
the term "national educational programming suppliers" were not construed as limiting eligibility to =me class O f  
suppliers, then both the provision in Section 335(b)(3) stating that DBS providers must fulfil the requiremen8 of 
Section 335@J by making channel capacity avaibabk to "national educational programing suppliers" and the 
guidance provided in Section 335(b)(5)(B) concerning the eligible entities would be SuperfluOUS. In WnstNing 
$23290 statutes. the courts strongly prefer an  interprelation that gives meaning to all provtsions of b e  StBtuk to 
one that renders some provisions superfluous. [FNlBG] Therefore, we escliew an interprcrauon char would make 
any programmer eligible to use die reserved cliannels, withoui regard to its nonconlmcrcial character or goals. 

We conclude tliat die twin "iuticmil educatioiwl progrutnrniiig supplier" in Section 335(b)(5)1B) Includes 
m i y  iiuiicon:iiierci;tl C I I ~ I ~ ~ . ;  wit11 , t i t  c ~ ~ i c , i ~ r ~ i i . d  i i i i \ w i t  Tlic term should ~iut be iiitcrpretrd as ixludilig 

' I  ~ i i ! t ~ ~ i c r ~ i . ! I "  cii i i i lc~ nrg , i r i i zd  t ( , r  ~ ~ i ~ ! : i i . , , ! , i ~ . i i ~ , ~  ptirpn\c\ \Vc believe d i ; ~  Ci~i igrw ir:!cnd:d IU rcscr\C 

84. Moreover. flie use of the term "includes" ni Section 335(b)(S)(B) contras11; wih  the use of the wrni "nlcdns" 
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clraiiiicls lor iio~icoiiiiiierci~il priigr;iiiiilirrs Iii eiiwrc diat DBS L q r c l t p  W O , ~ I ~  bc .iv.iilablc ti1 fir(igr.iiwcrr di.tt .it c 
not driven by coiiiiiicrcial i i t c r i i t i ~ ~ ~  We note Lliat 1111s 1s I ILN t he  D C Circuit 1t:is iiiterprcted llle stilulc. 
[FN187] ladeed. all of the entities listed 111 Sectioii 335(b)(5)(B) I M Y ~  ,111 cducatirrii.tl iiiisziuii dlid. w i f l t  OI IC  

exceptioii. all are exclusively iioiiprofit cittitics. 111 addrticiii. die oli ly wegory Iistcd dial iialudes enUties dldl can 
ever be organized as for-protit ctititics -- private rducatiolul iiistituuols -_ .ire usu;illy orgaitizcd as itoilprotit 
et~Uties. Moreover, we believe Uiat die eligibility of a prugrdiiiiwtig wpplirr uiidcr die statute sl~ould depend 011 
is noitcoiitnirrcial character, not ttierely wliedier its prograiiiiiiiiig coiitdi~iz coiiiiiicrcials. lFNl88l \Ye also note 
Uiat Congress has defined providers of "~io~tco~iutarcial" service as nonprofit ciitiucs in odter provisioiis of the 
Act. [FNl89] In addition. it seeitis reasonable IO P~SUIIIC Lhdl fltc provisions in Section 33S(b)(4)(B) whlclt 
specifically limit the charges for set-aside capacity were dcsigiied to betictit iionconiiticrcial entities rather than 
profit-making enterprises. [FN1901 

87. Therefore, only noncommercial entities with an cducauorlal mission will qualify to use Uie reserved 
channels. We believe that the tax code definition of non-profit will apply to qualify an '23291 entity as an 
eligible national Educational programming supplier. [FN191] Thus, an entity with an educational mission rbat is 
organized under &e tax code as a nonprofit corporation will be eligible as a national educatiotd programming 
supplier. We recognize. however. that some would-be suppliers may not be susceptible to classification under the 
tax code but may be potentially eligible for the set-aside as a national educational programming supplier W i d i n  
the meaning of the statute. An entity that is not organitcd as a nonprofit corporation inay also qualify if it shows 
to the Commission's satisfaction that it is orgarutcd for a noncotnmercial purpose and has an educational mission. 
Furthermore, we do not intend to prevent participation by progrdituning packagers ofconsolidators acting as 
agents on behalf of national educational programling suppliers as long as all entities contributing programming 
qualify as eligible entities under the statute. We will deal with such situatiou on a case-by-case basis. 

88. We sought comment on whether noncommercial educationat programling suppliers can enter into joint 
ventures with commercial entities. including DBS providers. and still qualify for access to dle set-aside ChaMClS. 
[FN192] Several of the cornenters Favor allowing joint vcnmrrs between public and private entities. [FN1931 
According to ASkyB, Priinestar, SECA and Tempo, allowiif DBS providers to enter into joint ventures With 
itoncommercial p rogramers  will encourage die dcvelopmcttt and funding of quality programning which not oldy 
nieets the standards of Section 335@). but also serves the  needs of DBS providers and their custoniers. [FN1941 
Ocher commenters believe chat joint ventures will lead DBS providers to control the programnring provided On the 
reserved c h a ~ c l s  and therefore urge us to prohibit such joint witurcs. [FN1951 For example. APTSPBS and the 
CTW [FN196] urge die Commission IO deny eligibility for rescrved capacity when Ute DES provider 11aS an 
ownership or similar relationcliip with the noncornn~crcial program supplier that would give the DBS provider 
control over the programming. They also argue, however. that die Gniinissioit should not prohibit legitimate 
arrangements under which DBS providers, or any ofher for-profit entities. ciiter into joint veiitures With a 
qualified nati01~1 educational progrdmniing supplier but do i iot control programning decisions. [FNl971 

89. We will permit joint ventures as long as participanls demonstrate that the joint venture is 1lOnCOlIUllCrCid~ 
within che meaning of Section 335 and that the venture's llilssiotl IS educational. as '23292 discussed above. We 
believe that chis approaclr will facilitate the development of quality eduCdtiOIUl and informational Pmgram~l lS  in 
furtherance of the objectives of Section 335 by provldlng additional sources of funding for nQilCO~lnlCrCia~ 
programers  without altering the nollcommercial nature of the programming. 

90. Finally. Research T V  urges the Commission to allocate equal set-aside capacity to each O f  the three 
categories of entities listed in the statute so tliat noncommercial educational television licensees, public 
1elecommuNcations entities, and accredited publtc or pnvate educdtlonal irstitutiom are each entided IO  Use a 
specific poruon Of  Ihe set-aside capacity. [FN198] There is noching in the SUNIC or IU legislative history that 
suggests such a rigid approach to channel allocation based on programmer category, and we do not believe that 
such an approach would serve the public interest. Moreover. we have decided that the listing of eligible entities 
in Section 335@)(5)@) was intended to be illustrativt rather than exclusive. so otlier eligible entities would be 
unfairly excluded by Research TV's suggested approach. Therefore, we will not require that pOdOnS Of che 
stt-astde capaciv be dedicated exclusively IO cemin types of qualified programers. Resc;irc!t TV'S WggeStiOn 
differs from our rule setung a limit on the number of channels conuolltd by a single ilaUOMl educational 
prograniniing supplrcr 
by otic or a few programnicrs but is iiot based on  progwiiiiier categories 

The channtl Imirattoli is designed to prevent Ute reserved cdpaclty from being dominated 

11 I ~ c ~ < : i i t . i ~ i ~ ~  I I : ~  T:riii "i4.it1~11i.11 



9 I. 111 Uie 1993 NPRM, thc Coillinissioll sought C'UIIIIIICIII IUI wliedier tlic Vrii i  "II.ILIIIILI~" iii d ~ c  dcfiiiiuoil o t  
"IlatiolM~ educauonal prngramniiiy supplier" lids any sigiiificnrlce. Ilotillg that 11111st ut dlc SIIDUeh included 111 the 
dcfitiitiori were perceived 10 be locdl i n  iuturc. HlTN subinw rliat IO quality as .I "ii;itiaiul" prrigrdliiiniiig 
supplier. ail emicy would l i ~ t  to dciironstrate that it IS zulhorired. cidicr by die Coniiiiissiori or diruugli siiiiic 

orlier contractual obligation, ta provide progranimirig to viewers 111 different arcas of flie coullUy. (FN199J 
Deutrche Welle Television urges the Commission to view die uriii "natioilal cducdtional programming supplicr" 
broadly to include international cloncommercidl public broadcasurs such as Dcu&clrc Wellf (FN2001 

92. There is no guidance in die slamte or the legislative history with respect to d v  tern1 "ilauo~litl " [FN201] 
Defining the term narrowly to mean entities perceived ta be national in nature could effectively preclude carriage 
of nuny educational progranuning suppliers that are included in die '7.3293 slatutorj list of qualifying 
pogranlmcrs and might severely limit the amount of noncommercial educational and infomution prograninung 
available on DBS. Upon review of the comments, we conclude that we should interpret rhe terni "national" 
broadly so as to include local, regional. or national domestic nonprofit entities that qualify under Ole definitions 
listed above and produce noncommercial programmmg designed for a national audience. We also find that the 
definition should include international nonprofit programmers that satisfy the term of the definitions in Section 
397 of the Act and the Commission's ITFS rules. This approach will further Congrrs' underlying objective of 
enriching the public wiLh a diverse core of educational.and informational programming from llollprofit SOUIFS.  

3. Noncommrcial Programming of an Educational or Informational Nature 

93. Section 335@)(1) requires hat  the reserved channcls be used "exclusively for ilonconllllercial pmgramnung 
of an educational or information4 nature." The 1993 NPRM noted ha t  Ctre temi "noncommercial progrdmming 
of an educational or informational m-mre" is not defined in the statute. The 1993 NPRM sought comment on 

programming suppliers. [FNZOZ] 
94. We conclude hat our rules need not elaborate on the term "educational and infornutiotul" progrdmning 

and that a DBS provider can comply with the reservation requirement,by affording access to progranuiiiy: 
supplied by specific categories of noncom~nercial entities. [FN203] We will reconsider this coriclusion. however, 
if it appears UYdl more specific guidance on the definition of this tertii is necessary. In other words, altllougll 
panics must comply with the Slatutory requireiuent that the reserved c h a ~ e l s  be used "exclusively for 
nonconunercial programniing of an educational or informarional nature." we will not define this phrase more 
specifically at chk time. Entities meeting this definition will be bona fide nonprofit progrdnuners and cducauoiul 
I I lS t iN t iO~ .  and DBS licensees will be prohibited from exercising any editorial control over programnung carried 
on the reserved channels. Given chis and their nonprofit. educational mission. we find thdr die eligible 
programmers will have every incentive to provide educational and informational pmgramnung on their reserved 
channels. 

CTW's suggestion to set aside capacity for children's TV, or USCC and Donunion's request to include religious 
programming. [FN204) The definition of   MU OM^ educational programming supplier" is designed to ensure that 
only qualified noncommercial entities are included. Our '23294 conclusion will provide access for a wide array 
of programs. [FN205] We note that, in order to qualify as noncommercial progranulling. Ihe prograimcr CdMot 

include advenisemencr. [FN206] 

4. Implementation of Section 335(b)(3) 

. whether the Commission should define this term or simply identify caugoiles of MUOIUI educatiollai 

95. Since we do not specifically define eligible educational and informauonal programs. we cannot aCCCp1 

96. The 1993 N P W ' s  focus will1 regaid to the portion of Section 335@) specifying that DBS providers "shall 
not exercise any editorial control over any video programming provided [on the reserved educational ChaMCk]" 
was on responsibility for the programming in the event that Commission rules or federal statutes such as those 
proliibiung ObsceNry or defamauon are violared. [FN207] The Comlission tentatively concluded that it would 
follow Uie approach it  cakes in elifarcing Section 31S(a) of die Act, under which a licentet may not censor 
maicria~ broadcasr by or on beli~lf of a candidarc, and, bus. Uic responsibility for the programmhg and any hdrni 
i i  m.iy ciiiise. s x l i  a s  drfailtdtroll. reii~,~rns iv r th  Uie candidate [FN208] lr also sougllt coninierlt 011 wlicdlcr a 
,:~,i~.,,iiiiii~~~i.il procr,iiii pia., idcr LI\I iig rcwrvud c l i~ i~ i~c l  c,ipacity IIIUS~ coinply w t i i  rlic poliUc.il broadcdsdng 



rcquircriiriiLr iiilposcd by Secuun 335, aiid if so. liow lliosc oblgtioil.\ should be ciilrirLL'd I'iii.i~~y, icicrriiig iti .I 

dicii- pciidiiig rulciiuking 011 iiidrcciicy oii a b l r  leased access c h n ~ u ~ e l ~ ,  die 15193 NPRM .rIw .rtruglit ~ ~ i i i i i i c i i t  o i i  

wlietlicr d i m  were limited circuiitstaiica iii wliicli d DBS provider could refiisc carriage riI '  prrigr.iiiiiiriiig or 
restrict in dissciniiialioii. (FN109I 

a Editorial Coiiuol 

97. The conmienters in Ihis proceeding raised a separate issue about (Jic pracucal applic.~iioii of die "cditoridl 
conuol" language in Sechon 335@)(3). While all concede drat die statutory language apparcirdy prollibirs DBS 
providers from editing or otherwise requiring dunges in rlie coneiit of programming provided by iutiorul 
educational programing suppliers for the reserved channels. some comIIIciIters have argued that Congress nuy 
have also intended to prohibit DBS providers from selecting among qualified programiners or determining 
placement of programs on DBS ''23295 systems. (FN2101 Oihen argue that the provision allows providers to 
choosc among qualified pmgrnmmers but not u) select individual programs. [FN2I I] Still others urge a narrow 
reading of the prohibition arguing that it does not limit either the choice of progrdinilung or programmers. but 
only prevents a provider from altering the content of programs. [FNZIZI 

requires cable systems to make "leased access" channels available for commercial use by unaffiliated personr. 
[FN213] DAETC quotes language from relevant kgrslative history of Section 612 asserring that it indicates diat 
the leased access prohibition was intended to resuicc the cable operator's abiiily to exercise coiitrol over the 
selection of programming, and argues that the same restriction should apply to DBS providers. [FN2141 The 
Alliance and Primestar. however. dmgree that cable leased access should be the model for DBS. [FN215) 
Primestar states that the purpose of Sn-tion 335@) is not LO assure source diversity. which was Uie objective in 
Section 612. but is instead to establish an obligation to provide a minimum level of educational and informational 
programming. [FN216] In addition. because Secuon 335 directs DBS providers to reserve capacity for 
noncommercial programming of an educational or informational nature supplied by specified types of 
programmers. Primestar argues that it requires diose providers to make certain decisions about coiieiit and source. 
Therefore. Primestar argues that a DBS provider must have die ability LO choose among qudlified progrdinmers. 
APTSIPBS agrees that the best approach would be to allow DBS providers to select from among tlie qualified 
nonconimercial entities but argues that the prohibition on editorial control would prohibit thriii froin choosing dic 
specific progranv. for their systems. [FN217] 
*23296 99. To resolve this controversy. we turn first to the language of die statute. On its hce, Sectioit 

335@)(3) requires DES providers to make "channel capacity available IO national educational progrdnitning 
suppliers'' but prohibits the DBS provider from exercising "any editorial control over any video progrdinming 
provided [on the reserved channels)" (emphasis added). The statue does not. on its face, ban selectioii of 
programners. For the reasons discussed below. we disagree with those parties who would have us read such Y 

ban info the statute nonetheless. We conclude that the best reading of the editorial conuol language is that it 
prohibits DBS providers from controlling the selection of, or in any way editing or censoring, individual 
programs that will be carried on the reserved channels. It does not. however. prohibit DBS operators from 
selecting from among national educational programmng suppliers so long as die DBS provider does not rcfusc to 
make unused reserved capacity available to qualified suppliers. Nor does it prohibit DBS providers from refusirig 
to carry nonqualifying programming or ineligible programnun. 

100. We specifically disagree with those commenters contending that Ihe term "editorial control" iieccaarily 
bans selection among qualified M ~ ~ O M I  educational programing suppliers. It is imponant to cousider chis tertii 
in the context of h i s  statute. Here. Congress established certain eligibility requiremenu for programmers who are 
enaded to use the reserved channels. [FN218] It also required that &e reserved channels be used "exclusively for 
noncommercial programming of an educational or informational nature." [FN2191 Thus, the statute itself limits 
the group of eligible programmers. If the DBS provider selects from among these eligibles, we see no reason to 
conclude that allowing the DBS provider to select the programmer would conuavene the fundamental 
Congressional purpose of making noncommercial educauonal or informational programming available. Furtlier. 
in  our view. h e  statutory language indicates War Congress did not intend UIC ban on editorial conVol Lo bar 
selection of programmers; UIC ban comes into play only after die programmer is selected. (FN2201 

The cascs cited by DAETC do iiot persuade us orlrerwise For die niost part. diose cases deal \ v i r l ~  u t l c  
1,: twi .s,.r;<< ~ ~ o ~ ~ I w ! I ~ ,  ~ v l i i c l i ,  .I\ w c x p l ; ~ ~ ~ ~  bcltrw. .ire not coritrolliitg wid1 rcgdrd to iiaerpretarioii or Sccuoii 

98. DAETC, for example, argues that Section 335 employs the same language as Section 612 of flie Act, which 
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335. Moreovei, while wc recugiiizt diat it caii bc argued diat dlc pou\cr [,I ~ C L L  .I 1iiogi.iiiiiiicr could bc 
characterized as "editorial" i n  iuture, that fact does nut end dic debaic Itere 111 d m  ~( i i i t1 :h t .  11111: IIIUSL gn on to 
ask whether diat editorial function is one tlut Congress iiiteiided to bail through ILI' iisc ol die pllrasr: " m y  editorial 
control over any video prograinrning." We coiiclude it IS not As ail iiiiuil iii,ittcr. die text of the editorial 
control ban does t iol by i 6  express ternis. as explained sbove, extend to the sclcctioii ot'prngrdillnlcrs. 111 
addition. as discussed in paragraphs 105-110 below. where. as liere, Cungrcss EpKCiticAiiy drsiputcd dle type of 
programming to be provided on tliese channels, it would be illogical to S I I I I U ~ U I I K ~ U ~ ~ ~  ban Uie DBS provider from 
selecting programmers. Such a conclusion would make it  inucli niore difficult to '23237 wforce h e  
congressional purpose of nuking noncomn1ercial. educational prograiiiiiiiiig available on die DBS satellites. 
Indeed, this situation could be deemed analogous to the broadcasting context where liceiuecs are held responsible 
for implementing statutory mandates. [FNZZI] And, as discussed above at paragraph 23, the better interpretation 
of an arguably ambiguous statute is one that facilitates enforcement. radler Uvan oiie that nukes enforcement 
difficult. 

102. We a h  Eject arguments that our inlcrprctation of Section 335 is constrained by our rwding of similar 
language in the cable leased access provision. Secaon 335 only prohibics DBS providers from exercising 
"editorial control over programming," while the cable leased access provision, Section 612. also prohibits cable 
operators from "in any other way consider[ingJ the content of such progranuning." The omission of Chis last 
clause from the DBS provisionsuggests that DBS providers are not necessarily barred from considering certain 
factors relating to programing in selecting programmers, but are prohibilcd from exenking control over such 
programing. Thus, we believe DBS providers might permissibly consider a variety of factors in deciding which 
programmers to select, including the broad genres of prognnuning they plan m provide (e& culwral. 
documentary, children's educational). the prognramers' experience, reliability. and reputation for quality 
programming, and the quality of programming they may have produced in die past. They may not. however. 
require the programmers they select to include particular xries or prograiiis on their CIUM~IS as a condition o'f 
carriage. In this regard, we specifically differ with our dissenting colleicgue. WC are unwilling LO assume that 
DBS operators will improperly attempt to influence prograntnung content through their selection process. Thus, 
we conclude at Ihi time that the power to select among qualified progrdiimlcrs does not amount lo "editorial 
control" (hat Congress sought to prohibit in Section 33S(b)(3). I f  in the future. it appars Uiat DBS operalors seek 
to use the SelCCfiOrI process as a meam of improperly iiiflutnciiig prograliuniiig provided 011 the nscrvcd channels. 
we will take appropriate action. We decline to establish at the present time a complicatd regulatory smcure that 
sets out specific and detailed rules addressing the particular conduct DBS providers cal l  or cdtuiot enrdge in while 
selecting programmers. We conclude that such derailed rules are uiuucessary wliere only four entitics are actually 
providing DBS service. at this time, and where we have no reason to believe diat die% entities will not fulfill 
their obligations under the rules. 

103. We recognize cllat this approach is different from he one we have taken with respect to cable leased acceSS 
channels, but we believe that this difference is justified not only by differences in the language of the two editorial 
control prohibitions, as discussed above, but also by differences in h e  distinct statutory schenies of which they 
are a part. 

104. The "leased access" provisions of the Cable Act (FNZZZ] were designed to open up a portion of capacity 
on monopoly cable system to diverse sources of progranirmng. As the Disuict of Colunibia Circuit explained in 
Time Warner: 

823298 Leased access was originally aimed at bringing about '%e widest possible diversity of information 
sources" for cable subscribers. Congress thought cable operators might deny access to programmers if opentors 
disapproved of the programmer's social or political viewpotnt. or if the programmers' offerings competed with 
those the operators were providing. [FNZ231 
When Congress amended the Cable Act in 1992, it added a second rationale for the leased access rcquuement: 
"to promote competition in the delivery of diverse sources of video programning." (FN2241 Thus. Ihc l w d  
access provision was designed to carve wilt a space on cable systems specifically for lhe purpose O f  Creating a 
"soap box" of sor(s. where different conlmunity viewpoinu could be aired without Uie L h a t  of censorship by the 
cable operator based on the "programer's  social or polincal viewpoint, or i f  die programitlers' offerings 
competed with rliosc die operators were providing." (FN2251 Gwen dlat purpose. it  rude perfect Sense to impose 
;L first-coiiic, first-ccrved sysrein for allocdung die set-aside capacity. and to deily the rable operator ally audlority 
10 scrccil oh11 or .;elect certain speakers or ccrwiil content [FN22G] To do udierwiw would have ylvcli drr 
: iwwq; i i \y  d i k  <rpcr.imr the power (o choov: t i c  "Lorrrpruiiirs.- thereby hrgcly dclc:iiliig d ~ c  purposc of  tlic 
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set-aside 

policy of  carving out a haven for educational and inforiiuuoildl progrdniniiiig that need iiot coiirpetc w~tlt 
commercial offerings and dial can operate free of Lounoicrciai IlitperdUVeS to iiuxiiiiire audiciicc sizc. [FN2271 111 

dlr Titrie Warner decision, dle D.C. Circuit viewed dle DBS set-aside as "uodiing iiiore dldii d i l e ~  dppllcduon of 
a well-settled government policy of eisuring public access io iioiicoiiiniercial prograniiiiliig." IFN2281 The court 
reviewed die history of Congressioiul initiatives to reserve spcctruiti for educauoiul progrdiii SKKVICCS and protect 
rliose services from "commercial pressures." [FN2291 

106. Because the language and legislative purposes of die nvo sracutory schemes are diffrrerir. WK cotlclude dlat 
we are not compelled to implement tl~e DBS attd leased access prohibitions *23299 in exactly die saiiie way. Tltis 
is particularly the case in light of the fact lliat the provhom goveming cable leased access had not been 
interpreted by the Cammission prior to passage of the 1992 Cable Act. When Congress adopted due DBS 
set-aside and it? editorial control prohibition ,n 1992. the leased access prohibition did not have the settled 
meaning now ascribed to it. It was only in 1997 hat  tl~e Commission interpreted the leased access provision as 
banning selection of programmers. [FN230] Thus, in adopting the editorial control language applicable to DBS 
licensees. Congress did not do so with the expectation diat ir would be interpreted as broadly as we have 
interpreted the cable leased access provisions. 

broadly than the statutory language requires. While the DBS set-aside has been upheld in the face of a facial first 
Amendment chalknge, [FN231] we must nevertheless be sensitive in implementing the slatute to the First 
AmendmeriI rights of DBS providers to create a highquality program service as well as the First Amendment 
rights of noncommercial programmcrs to exercise editorial control over their programming. If we were to deny 
DBS providers the power to select the national educational progranuning suppliers who will be able to utilize the 
resewed channels. then when demand for the channels exceeds capacity. such suppliers would tidier have to be 
selected without regard to the content of their progrdnuning -- Le., oil a first-come, first-served basis or by 
random selection -or through some other mechaiusm such as tluc third party approach advocated by some of the 
commenters. We do not believe that the fornier method is likely to result in the best possible service to t l ~ e  
public. And, we see little advantage in simply transferring to a diird p a ~ y  die power to select progrdniincrs -- 
even if we could determine who that third party should be. 

108. Most imponantly, we do not believe that the purpose of h e  DES c h a ~ c l  reservalioli would be frusuated 
by permithg DBS providers IO select among qualified progrdiiuuers whet1 die reserved c1ian11els cannot 
accommodate all eligible programmers who wish to use the chdimels. To the conudry. the Carigressioiul purpose 
will be furthered by allowing DBS providers to ensure that their subscribers receive CdUcduOilill and iilfomlatioml 
programming that will serve their needs and inters&. Tlie interprerauoil we adopt today will allow llienl u) do 
so. At the same time, our interpretatton will funher the purpose of the slilluu to shield noiicomnlcrcial 
programmers who utilize the reserved channels from commercial pressures that might be brought 10 bear on tliem 
if the DBS provider could require them to provide specific programs or  interfere with their editorial discretion 
over programming. A few commenters suggest ha t  tf DBS providers are allowed to select programmers. they 
will favor widely-disaibutcd programming services that are already carried on DBS system or that odienvise 
have wide audience appeal, and that programmers whose services are designed for smaller or "niche" audiences 
will be disfavored. [FN232] We are not willing to assume that DBS operators acting to serve the needs of their 
subscribers will choose programmers that only appeal *23300 to mass audiences. Moreover, we find nothing in 
the stacute or its legislative history, indicatlng any concern by Congress that one class of eligible programmers 
might be favored over any other. 
109. We emphasize that in recognizing chat DBS operators have che power to select among qualified program 

suppliers, we do not intend to prevent the operators from electing to use a comonium or clearinghouse Of 
educators and public inurest specialks to choose among qualifying programs that would be aired on the set-aside 
capacity. [FN233] We believe that, if feasible, the creatloo of such a clearinghouse could benefit the industry and 
he public A clearinghouse would have the greatest benefil to die public if it is composed of diverse members, 
including educators, community leaders, nonprofit programmers, children's advocates and public broadcasters. 
Suclt meinbershtp should ensure access to Uie rrscrved capacity by a broad and diverse group of qunlifying 

105. Secuon 335 has a decidedly diftcrciit purpose It tunficrs die Iiisioric Coiigrcsioiul and Coiiiniizsioii 

107. Moreover, as a p o k y  matter, we do not think it wise to interpret the editorial control prohibition more 

p~O~~d~l l l l lK~S  
1 10 W ~ d i  regrd io qunlrficatroiis. w e  rciogiiirc !Iiiii soii icoi~e iiiusi nuke Uie detcrrntruuoii dial prugrriiuiiers 
4 % ~  5.1 14 IO ,I,: I I I C  rewrvcd ~ I i . i r i t 1 d ~  :ifc e!ipI~lc under die suituts to do so and tlldi CItc [mgrmii i i l ig  CdrrICd oil 



Lhc reserved cli.iiiiicls qualities uiider die statute as n o i ~ ~ ~ ~ n i i i e r ~ ~ a l  progiinllnillg of  all educ;itiliiid o r  
iiitnriirdtioiial IKiturc. We thiitk drat Coiigress iiiundcd drat DES providers i iuke Ihese dcieriiiiii:ilio~i~ 
Accordirigly. we tilid t h t  DBS providers should be rrsporsiblc for cnsuriiig (1161 die obligatiolis iiliposed by t l ie 
StaW(C arc f U l f i k d .  IFN2341 It1 cirder to avoid undue intrusion iiito rlic prograniriiiiig decisioils of  qualitied 
progrdiiiiners, ~IO~vcvcr. we do wt believe that it would be appropriate for DES providers IO pre-screeii all 
progmnuiiiiig carried 011 die reserved channels. Radier. if ail abuse of Uie reserved cliaiitlcls by d particular 
progranuiier C O I I W  to d ~ c  DES provider's attention, it can d~eir take actioii to ciisurc thdt oiily qualified program 
arc carried on dle reserved channels by that programmer in dit future. 

Communicatiom Act, which allows franchising authorities LO require that cable chaiuiels be reserved for "public. 
educationat. or governmental use." and prohibits cable operators from exercising editorial conuol over any 
cbanncls so provided. [FN235] In constming that provision, the Second Circuit reasoned: 

at the =me time have left cities free to use these allotted ChaMels for purposes beyond the scope of PEG 
purposes .... Having established the required category. Congress must have expected that the contracling party 
would be able to make .cure that a city was not excecding the scope of what Congress permitted a city (0 

require. ... [Clable '23301 operators may enforce the boundaries of the categories they are obliged to offer 
municipalities at no charge without violating [the editorial control prohibitionj. [FN236] 
The same reasoning applies to the DBS provision. Thus. DES providers may reject programmers or programming 
that they believe in good faith a n  ineligible under the sumu to use the reserved channels. Of course, if a 
noncommercial programmer believes that a DBS provider has misinterpreted the eligibility requirements or abused 
its discreuon. it can always file a complaint with the Commission. 

112. In addition, we believe that a DBS provider can set technical quality standards for programnfing carried on 
its satellite system that can be applied to all progrdmming, including that carried on the set-aside Channels. We do 
not believe that even-banded application of technical quality standards aiiiounu to "editorial coouol" of 
programming content. 

113. In the 1993 NPRM. the Commission also asked whether a DES provider can refuse carriage or restrict 
dissemination of programs on die reserved channels as cable providers can under Srctioll532 of the Act. [M2371 
We agne  with DAETC that there is no basis in the law for the Commission to carve out a simildr exception for 
DBS providers for programning carried on chc reserved channels that is "iiidcccnc" or  odlerwise illegal. [FN2381 
The cable S U N ~ C  expressly authorizes cable operators 10 refuse to carry "indecent programllung." [FN2391 The 
DBS provision contains no such allowance. In  light of the statutory prohibition on exercising editorial eunuol. 
Section 335 does not appear to allow DES operators to refuse to carry any particulnr prograin unlw it does not 
qualify for carriage under Section 335. 

114. In sum. consistent with our interpretation of Section 335. DBS providers will be required to make capacity 
available only to qualified programmers and they may select among such programmers Wlic11 demdlld exceeds dlc 
capacity of their reserved channels. They may not. however, require the programmers they Select to include 
particular series or program$ on their channels. Nor may they alter or censor d ~ e  content of the programing or 
otherwise exercise any conuol over the progranuning. As we note above, we expect !hat DBS providers will 
begin expeditiously to air educational and informational programming. [FN240] To aid in monitoring and 
enforcing the obligations of DBS providers, we will require them LO maintam files available for public jWpeCtiOn 
concerning use of the reserved capacity. These files should identify the entities that request access. the entities to 
whom noncommercial capacity is being provided, die amount of capacity being provided to each e d t y ,  the 
*23302 conditiom under which it is being provided and the rates, if any, being paid by &e entity. and, when 
access is denied, a brief description of the reason or reasons why access was denied. This will permit the 
Commission and the public to monitor compliance with the requirements of Section 335(b). It will also provide 
the encities eligible for Section 335(b) ctpacity wid1 a central source of information regarding what CapaCily is 
available 

o Noli-coniniercial channel liinitarion 

11 1.  This approach is consistent with the Second Circuit's recent interprcution of Section 6 1 I of chc 

Congress could not have authorieed cities LO require cable system operators IO allot PEG channels to them and 

1 1 5  Se:er,i! CDiili:i?lltCr< zuggcst dta( die Contrn~ssro~i 11nut llir aitiouilt of $5 w d e  ~ a p a c ~ t y  dllocatcd by DBS 
prw8dcrr In Iiidividual iiattonal edUCdiioiu1 progra~ntuiiig supplicrs. (FNXI  1 For t ra inpk .  hSkyB argues dlat i l l  

, l r , l i r  in prnt t i ixc  pr(tit:v;t~~>ti 01 2 ~ d d i ! i ~ i ~ ~ l  prngr.:i~iii~ing, pmvldcrs ,<liould be :illowed (0 devote 110 iiiorc dl%i half 



tit dieir set-aside capdcity to exisuiig services such as PES, C-Span, and die Leariiiiig Cliaiiiicl. IFN2JZI DAETC 
similarly argues drat die Conimissioii should l i i i i it prugraiiiiiier access to uiic cliaiiiiel per DBS systciii. [FN243] 
PES, however. opposes liiiiititig die reserved channcls coritrollcd by any one programiner. IFN244l 

116. I n  order to ensure that access to iioii-coiiiiiiercial channels is iiot doiiunated by e Icw ~ w u o t ~ i l  cducauoiid 
program suppliers. we liinit to oiie die iiuiiiber of channels dirt can be irutially allucatrd to a siliglc qualified 
program provider on each DBS system. We fiod tliat linuting the amouiit of set- nstdr capaclry a DBS provider 
can allocate to a siiigle qualified iioncomiiiercinl progrdniiiler will proiliote increased developriieiil of quality 
educational and informatioilal prograiiuiiing for carriage on h e  set-aside clr;mnels. Prohibiting a DES provider 
from initially allocating more than one set-aside channel to a single programmer will increase die opporturuty for 
other qualifying. non- affiliated national educational programming suppliers to gain access. This will iluke 
available to the U.S. viewing public a greater variety of educational and informational programs aild w ~ l l  provide 
an opportunity for carriage of progranlniiiig hat  might not ohenvise be shown such as progranuuing directed at 
traditionally underserved audiences. 

Section 335(b) a robust and editorially diverse noncommerdal educational programming service. SecUoil 335(a) 
requires the Commission to “impose ... public interest or other requiremencs For providing video prograinnuug.” 
As traditionally interpreted in the broadcast and cable context. the ‘23303 public interest is served by affording 
the public diverse programming. [FN245] In addition, as discussed in detail above, paras. 108-113, we have nOt 
consmed Section 335(b)’s prohibition on license editorial control over the reserved channel progrimmiry to be 
as expansive a prohibition on licensee disretion as the similar statutory ban on cable opcraors’ control over cable 
leased access channels. Nevenheless, we believe lhat it is reasonable to infer chat Section 335@) reflect3 
Congress‘ desire lhat this set-aside capacity-be a forum for a range of noncommercial voices h a t  oflicrwise IIlkht 
not be heard. We believe it would frustrate Congress’ goal to permit the set-aside capacity to be dominated by a 
single p r o g r a m i w  voice where there are other noncommercial voices seeking to be heard. The modest charulcl 
limitation h a t  we adopt today will funher hat congressional objective. As noted above, he ChaMel limitatioii 
may foster program services serving a variety of educational needs by ensuring access to more ~ t i o ~ l  
educational progrdmining suppliers. Each of those suppliers will bring unique resources. editorial perspecuvru. 
and expertise to their programming services. Accordingly. we believe dmt this reasoilable liiiiicction wdl 
coiiiplement and enhance die statutory scheme envisioned in Section 335(b). as well as serve d ~ e  overdll public 
interest objectives iii Section 335(a). 

that individual programmers. in fact. be separate entities. If two iutioilal educational programmiq SupplierS ilrc 
directly or indirectly under common convol or ownership. we will treat them as one entity for purposes of 
obtaiiung access to rhe reserved charmels. 1 1 1  applying this provision, we will define cognizable ownership and 
other interests according to our Commission’s broadcast attribution rules. [FN246] These mles seek to identify 
tliose interests in. or relatiomhips with. an entity that confer on their holders a degree of influence or control such 
rhat the holders have a realistic potential tu affect he programming decisions of the entity or other core Opcratillg 
functions. As sucli. we believe they can appropriately be applied in the context of determining whellicr two 
national educational programming suppliers are separate entities. 

119. To meet is obligations under the channel cap we adopt here, a DBS operator cannot iniually select a 
qualified programmer to fill more than one of its reserved channels. If, after all qualified entities that have Sought 
access have been offered access on at least one channel. a provider may allocacc an additional channel to a 
qualified programmer without having to make additional efforts to secure other qualified programers. We 
believe this approach will assure that a vancty of ‘23304 noncommercial programmers have an opponufily Lo 
obtain access while ensuring that these channels are used as intended. 

117. Imposition of this limitation. we believe. is amply justified by Congress’s intention to foster rlirough 

118. In order to ensure dial a particular programiier will be allowed access to oilly one Chdmrel, w e  will require 

c Liability fur Violations 

120 Commenters have ralsed che issue of whether DBS providers can be held liable for the coiirent of Ole 
programming aired on the set-aside clianncls For example. Primestar argues that the absence of an explicit 
iiiiniuiiiry provision in  Secuon 335 rcriders diem vulnerable to civil and criminal liability as a result of dle 
programmin:. and gius requires diat DES providers be able to choose among qualified programmers. (Fd2471 
M 4 P .  on die citlier Iiand, ;irgue.: t.i!;i[, under applicable prrcsdeiir. die Commission call find U u t  Secuu~i 335 
!ii ipIir.ih i.r.iiii\ DBS p r w i d c r \  itiii!iwiiiv froiii lidbilicy Iiir prugraminiiig over W I I I L I I  diey Iidve i l l 1  ~triiUol 



IFN248J Because Section 335 proliibic; DES providers from cierciorig .iiiy cdiic)ri;LI ci i i i t iol  iivcr Iirogr:itiiiiiing 
utilizing the reserved chaiiiiels. we iiiterprct die statute 111 .iccordaiice w i U i  Ilir Suprutiic Cou~l'z Iioldiiig 111 

Farnrrs Educational and Cooperative Unioii of Anicrica v .  \\'DAY. (FN2491 as IIIIIIIUI~ILIII~ tlic DBS providers 
From liability under state and local laws as a result uf  die cniiiciii ut die programiiiiii~. 

I l l .  fn Farmers Unuori. die Suprernc Coun held drdt Section 315 nt dlc Act bdrs broddcxsturs Iroili ccrlrorirlg 
defamatory statements made dunrig political broadcasts drat dicy arc rcquired by die sututc tu carry. arid dierefore 
iiiiplicitly grants diem federal iinmuinty froiii liability for such sutciikwts. The Fact drat Coiigrrss did iiot 
explicitly grant such immunity by s l i l~te  was not dispositive The Courl found dirt die frdiit  ot iiiiiiiunity was 
implicit in the Statute because imposing liability for progranuniiig broadcasters could nut ceilsor "would SailC~on 
the unconscionable result of permitting civil and perhaps criminal liability (0 k imposed for die very conduct die 
statute demands of the licensee." [FN250] Tlie same principle applies here. Scctiort 335(b) proliibitr DES 
providers from exercising "any editorial control" over noncommercial prograninung using the set-aside capacity, 
and thus implicitly granu them immunity from liabiiity under su(c and local law for distributing such 
programing. By the kame token, we will enforce any requiremtno imposcd by the Act or our rules. other than 
these public interest obligations. against the programmers who supply such progranuniiig, rather hail tlie DBS 
providers who carry it under Section 335. 

d. Applicability of Political Broadcasting Rules to the Noncomnierc!al Set Aside Capacity 

122. We agree with APTSlCPB that the channel capacity set-aside under 335(b) is not subject to the public 
interest obligations referred (0 in Section 335(a), including he political *2330S bmddcasting requirements. 
[FN251] The statutory language makes clear that noncommercial programming suppliers arc not considered DBS 
providers for purpose of either Section 335(a) or &tion 335(b). Rather. as noted above. DES providers are 
licensees under Part 25 or Part 100 of the Commission's rules. [FN252] Since Section 335[d) impow the 
political broadcasting requirement only on "providers of DBS service" die milcommercial program suppliers are 
not subject to those requirements. In addition, as APTSlCPB nous. givec~ d ~ e  limited ~ I I I O U I I I  of capacity required 
to be reserved for noncommercial use and die large number of caildidalcs who could potentially request UinC 
under Section 3 12(a)(7) of the Cominunkations Act, requiring noncommercial prograniining supplicrs u) give 
federal candidates reasonable access to tJieir DES capacity could interfere wich die iiitended use of chat capacity 
For educational purposes. [FN2531 

e. Refusal to Carry Programming Supplier 

123. In die 1993 NPRM, die Commission asked wherher a DES provider a n  refuse carriage of prognnuning 
011 the educational and informational set-aside or can restrict IS discnunation as a b l e  providers can pursuant to 
Section 532 of Uie Act. We agree with DAETC that there IS no basis in Ihe law for the Coiiuilissioll to carve out a 
similar exception for DBS providers for programming that IS "indecent" or ollierwise illegal on chc e d u c a h a l  
and informational set-aside. [FN254] The cable statute expressly authorizes cable operators to refuse (0 carry 
"indecent programming." [FN2SS] The DBS statute contains 110 such prpvkioii. In  light of die sldlutory 
prohibition on exercising editorial control. Section 335 does not appear to allow DES opcrdtors to refuse to carry 
any particular program. This does not, however, mean that a DBS provider is prevented From nlaking an initial 
threshold determioation as to whether a programmer is qualified for carriage or whefher die progranuni~ 
proposed is noncommercial, educational. or informational. DES providers need chis initial threshold discretion in 
order to provide them wifh some ability IO screen programnling which they provide to viewers but which they 
have no editorial control over. Moreover, chis approach is consistent with judicial interpretation of the editorial 
control prohibition for public, educational. and govermental set-aside channels provided by cable operators. 
[FN256] In addition. a DES provider can set technical quality standards for prognmi~ng carried on i u  SaUUite 
system and these standards can be applied to programinhg on the set-aside ChaMClS. 

'23306 5 Uiiused Channel Gpacity 

124 Sccuoii ?35(b)(2) of (Ii: Cotnmuriicaoons Act pcmurc a DBS provider to uuhze tor any purpose any 
i i n ! i w l  c1i:itiiicI capncity required to be reserved uiider diis subscctioii pcnduip die aCtUdl use Of Such dldllnel 
L , i p ,w~~ .~  imir ~io~ i :n i~ in :~r~ i  11 prii+r.iiiiiii~iig of .in CduL. i t iod  o r  iiiforriiatioiwl iciture IFN2571 Tlic Coiiiiiiiasiun 
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iitited i n  die 1993 NPRM cliat iieidicr die 5i:itutc imr [lie Icg~~I. i l~! 'c III\ICII~ dcI i i ic*  wIi:i[ cii~isi~iutcs "use" 111 A 

clianriel T l i ~  Cainiiiissiuii furdier iioted, Iiowcver. t lr. i l  1Iic I c g i h i i ~  c Iirskiry :Iplic;irs 111 ilidicatc d i ~ t  die DBS 
provider may use dlese reserved clianncls uiitil die use 111 ?:1ici1 ~I.IIIIIC~ I?: iibl.l~licd pilrsualil tu *I wrirlcn apreciiicilt 
wid1 il qualified proprainiiier. Accordingly. [lie Coriliiirssiiiii sriti:lic siiiirriicIti OII wIi:ii c i i~ i~~~iu ics  "use" of a 
reserved clrdlinel by a rioncotnrtterclill prograiiiiricr dial wiiuld i i iggtr .i!i eiid 111 tlw DBS provider's ability Io use 
chaniiels for any other purposes. We received 110 ciiiiiineiiL\ nii tlih ixsuc. Iiowcvcr 

125. At the Ulile Lila1 the Statute was enacted. only litlilted DBS rcrvicc WAS Jv;lllablc. IFN2581 T o d d y .  DBS 
operators are providing service to custoniers. To die extent drat cliaiiiicls rcscrvcd kir noiiconui~crcrdl 
programming are not used, we conclude dial DBS pnividcrr may u k  ndvaiilagc of die unused capaclty provision 
of che statute by placing commercial progralllnililg on Lhosc reserved clrdilnels The statutory kdngudgc is quite 
clear and anticipates diat DBS providers can use all capaciry uiiul iioiicuinincrcrdl prugraunliung is available. A 
DBS provider will however, be required to vacate reserved capacity, regardless of contractual obligations. wilhh 
a reasonable time after a qualified programmer's request for i l c i c s  has been received. Further, each DBS 
provider must make reasonable, good faith effons 10 ideiitify qualified iutiuiul cducatiolui programlrh2 
suppliers to satisfy its obligations under our rules and begin carrying eduCdUOlUl and infoniiat!on;ll programming 
according to the time periods established in Section D of this order. 

6. Reasonable Prices, Terms. and Conditions 

126. Section 335(b)(4) states that, in determimng rcdSoiUble pnccs, Ole Coallliissiotr shall lake into account the 
nonprofit character of the programmer to whom the capacity is provided and ally federal furlds used (0 suppon thc 
programming. The statute also provides that UIC Commission sbdll not allow prices (0 exceed 50 percent of the 

-direct cos6 of making the channel available. Further, in calculating direct costs. the sUtu(e slates chat die 
Conmiitsion shall exclude marketing costs. general administrative COSL~. aid sinillor overhead costs of the DBS 
provider as well as che revenue chat such DBS provider iiiiglit have obtained by malting such capacity avdilabk to 
a conunercial provider of video programming. 

appropriate rates. and 2) what rates are reasonable. lit addition. rhc Corrirrlrssiori sought coninlent on whetlier 
some individual prograrnmers should be entitled to a rate even lower dm11 *23307 50% of the direct costs, What 
tlie appropriate percentage would be and what would be dic fiiiaircral ilepdct on DBS providers. 

126. DBS providers generally urge the Comnussion to adupt an  expansive delirutiorl of "direct costs" so as to 
include such item as construction and launch of the sirtelliic. arid a share of Ore telemetry. uackirlg and Co~lUoI 
cosu. (FN2591 For example, DirecTV urges die Commission to concider a full range of costs. including 
receiving and uplink costs, additional personnel necessary io itnplcnient public service programmning. tlie costs of 
construction. launch and operation of satellites. as well as various costs related to the disurbution of 
non-commercial services. [FNZ60] Similarly, Echostar urges fhc Coinieission (0 consider the large upfront costs 
of entry into the DBS market in determining rates for public service progranmers. Echosur believes that auction 
paymenu. acquisition of permits and licenses, construction. launch. insurance. upliik, tracking and cOiltPJl 
functions should all be considered. (FN261j 

only the additional costs of making transponder capacity available for noncommercial programming. [FN262] 
APTSlPBS asserts that the Commission should define direct costs narrowly to fm5litate the use of reserved 
channel capacity. [FN263] APTS/PBS slates that "direct coss" do not include fixed cos& dlat would be incurred 
regardless of mandatory access for noncommercial programming. such as construction and launch of h e  satellite. 
[FN264] DAETC urges the Commission to exclude common and joint cos6 froln the direct cost calculation. 
DAETC recommends that the Commission bar as direct cos6 rescdrch and development. construction. launch and 
operation of the salrllite, insurance, and the proportionatr share of auction payment. argurng that DBS providers 
will incur these cos6 regardless of Section 335 

130 We adopt a narrow definition of direct CDSU because we find that such a definition IS more consistent wid1 
Congressional intent. The legislarive history of die House bdl states drat direct costs should include ordy lk COS& 
of  uansmitting die signal to die uplink facility and the direct costs of uplinklog d ~ e  signal to d ~ e  satellite. (FN2651 
Aldiougli die House language was modrfred. diere IS nodling '23308 i n  UIC legislative hlslory to iridicate drat 
Corigresc iiitcndcd iioncomnicrcials prograinniers to sl idre  OIC cost ot coiistructIoIi w d  I.widi ,uid other costs u l  
qitr;11111g t i le  ~ . r i ~ I l i [ c  geiicr:illy I I iioncoiiiI!icrci:Il cducauoiul or inhririx1ioii;il prugrdIiIII1:rs arc loned Ltr sIi;irC 

127. The Commission sought commeats on: I) what cos& should be included 111 die deternurution of 

129. The Alliance argues chat, if any fees are charged. direct cosu should bc litnited to nurginal costs, chat is, 
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diose expenses. die WSL< l i t  Ie;iwig cl i . i i i i ic i~ ct i t i ld keep wii) prcigr.iriiiiier~ i i u i  U I  tlic iii.111~1. di111: deI~. i i i i ig  
~ n g r c a '  desire to iii;ike iiniie~iiiiiiierci.lI p i ~ i ~ r . i i i i i i i i i i $ !  re.tdily .iv:iildble W e  L~r~iclude 1I1.11 LIPL, IJI.i[ LJII be 
specifically allocated to i i u i i c n i i ~ ~ ~ ~ e n i d  priigr.iiiiiiicr~ .ire diri>c tli,it dre directl! rckiied III iiiakiiig tllc capacily 
available to iioiicoiiioirrcial prcigraiiiiiici.~ Tl icw iiicludc. .IC APTSlPBS i i ( i te~. IIIL~CII~OII~.~~ l.ibtir rcqutrcd f o r  
trdffic niail;cgcnieiit at die upliiik f;icilii),, iii~reiiiciit;iI coiiiprc>sitin equipiiiciit. I I I L ~ C I I I C I I ~ . I I  1.ibtir recluiicd III 
authorize viewers to receive paruculdr ~~rns~;iiiiiiiiiig xiid nny bdcklraul cos& aciu.tlly iiicuricd by UK DDS 

provider has an authoriration center or pruccdure used solely tor die provision 01 I I ~ I ~ ~ ~ I I I I I I ~ ~ L ~ ~ ~  cli:iiuicl~. such 
costs may be allocable In iioiicoitiiiiercial prograiniiicrs as well. 

131. Next we address die issue of what Idles arr appropriate for die chaiuicls io be et aside ulidrr Seciion 
33S(b). The statue gives ccruiii giirdcliiies for die Coiiiiiiission to apply. Firsr. Scc ti 335(b)(4) says die 
Commission should take into account die nonprofit character of die prograiilntcr and ' ny federal funds used to 
support programming. Sccoiid. die statute provides diat die Coriitiussioii shall not all 1 w rilles to exceed 50 
percent of the direct costs. which w e  hnvc dctiiied above. 

132. Some commenters contend th!dt DBS providers should set aside capacity for II iiconimcrcial progranuners 
free of charge or that the Commission should develop a slidrng scale for fees charged to prograiiuiicrs. based on 
their ability to pay. (FN267j DirecTV urges us to adopt a narrow interpretation of p grdnuiiers eligible for the 
50 percent reduced rate provision of Secuon 335(b)(4). It argues that the SO percent educuon should MI apply to 
other educational or informational prograins that may satisfy h e  Section 33S@)(1) o igation. DirecTV also 
believes Out a distinction should be nude between "for-profit" and "not-for-profit'' I tioiwl cducatioiul program 
suppliers. It argues that programmers should be free to negotiate with DBS supplier directly IO determine 
appropriate rates and consideration. [FN268] APTSlPBS asserts that where a noncoi iniercial entity cannot secure 
payment or fundins for its programming. h e  50 percent cut-rate should apply. (FN2 91 EchoStar Suggests chat 

133. We agree with EchoStar dial wc should lint be itivolvcd irt setting rates for 11 ncoilunrrcial progranmlcrs 
because We do not set rdtcs for satellite capacity 111 airy orlier coiiuxt. *23309 We tl refore adopt Our ttnlaUVe 
conclusioii in die 1993 NPRM drat we will let DBS providers and noncoriiiiiercial pr !gaiii!ilers liegotidre rdtes. 
We will address any disputes witli respect io rates in die coiiiext of a complaint proc ediiiz. \\'e cuiicludc drat die 
50 percent cap applies to xII qualified prograiiiiisrs aiid iiotjust diose who receive i t  outside funding for their 

the Commission allow DBS providers to set rates. (FN2701 

programc. The statute does 1101 give us any basis upoii which to differenudte aiiioiigl liOnCOiliiiiCrCidl cducdtiollrr~ 
and ioforfnalional progranimiiig based oii the availdbility ot outside tiiuitciiig. 

provider in order tD traiisinit Llie ~ ~ o i ~ c t ~ ~ ~ i ~ ~ i c r c i d l  CdiiC.ltiotYdl o r  I l l t O ~ l l l d U ~ l l d ~  prngraiiiiiiiiig IFNZGGI I1 J DBS 
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134. We decline to adopt die teriiu aiid coiidiuons suggc~red by APTSlPBS such 
consistently-available blocks of time. coiisisteiit idrntification. niid 
program package. (FN271) While we believe that DBS providers should 
they comply with the statutory requirements. we will follow a inore 
and conditions in our rules because this IS coiisisteiit wid1 our policy 
programming arrangements. 

D. Effective Date 

135. Several commeiitcrs addressed die issue of allowitlg a phase-in period for c inpliaiuc will1 these sUNtory 
public interest requirements. DBS providers recommend a phase-in period of six ondis to two ycdrs to 
implement the requirements and to allow rcstruccuring of cxisting contracts. [FN2 1 Oher commenters suggest 
that the rules should take effect immediately DAETC urges Uie Commission to e force capacity availability 
within 45 days from the release of the implernenl;ction order, stressing that the ind i stry has been on nouce for five 
years, since the 1993 NPRM. that these obligations would be imposcd. (FN2731 

136. After weighing h e  comments regarding b e  effective date of our rules. onclude Uiat a long phase-in 
period is unnecessary. We recognize, however, diat DBS providers and 
in which to solidify plans and executc contracts We are requiring each 
capacity for educational and itiformauoiizl progranuniiig of a 
effective. [FNZ74] This incans DBS provider5 n u s t  opcn a 
suppliers to riiter into (IiscusvoiLc ivrdl die DBS providers 
progrnnimiiig iriterided to lult i l l  die p i r ~ . ~ ~ i i i i ~ \  of UIIS 

need sonic amount of time 
make available lhe Channel 
soon as our rules become 

tiitcrested progranuning 
d i e  also requiriiig dint 
public Iio later did11 
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DBS providers iiuy iiot assen tlnt CdpdClty IS uruvailable i t  dierc .IIC qudlilied *23310 C I I I I I I E ~  zcekirig cirrridgc 
who are ready Io iiiect the prices, tcrIIu and conditioiu cswblislicd by II IC  DBS provider 111 srtui ig diehi: h e  
periods. we believe dlat wc will assure prompt compliance wliilc allowiiig $ulficiciit tiiiie tor dcveliiping diid 

producing qualify noiicoiiitiierc/dl educatiolul and iiiforiiauniidl progi.iiniiiin$ 

E Adininisuativc Procedural Matters 

137. Initial Paperwork Reduction Act of 1995 Analysis This NPRM coliuilis ridicr a propohcd 111 Iriodilicd 
information coikction. As part of its continuing effort to reduce pdprnvork burdens, we lilvllLl Lhc gcllerdl public 
and the Office of Management and Budget ("OM") fo take this opporrututy to coinnIcut OIL Ole ilifortiuuoll 

collections contained in this NPRM, as required by the Paperwork Reducuoli Act of 1995, Pub. L. No. 106-13. 
Public and agency comments are due at the same time as other coninlenLt 011 tlik NPRM, OMB conii1lcnLt arc due 
60 days from date of publication of this NPRM in the Federal Register. ComnierXs should address: (a) whether 
the proposed collection of information is necessary for the proper performance of the functioilc of die 
Commission. including whether the information shall have practical uulify; (b) the accurdcy of the Commision's 
burden estimates; (c) ways to enhance fhc quality, utility, and clarity of die infornution colleced; and (d) ways to 
miidmizt the burden of the collection of infarmation on he respofidents, includtng die use of autolilatcd collecfioii 
techniques or other forms of information kchnolopy. 

Writtcncomem by the public on the proposed andlor modified infornution collections are due 60 days from 
publication in the Federal Register. Written comments musf be submitled by h e  Offk t  of Marlagerrielif and 
Budget (OMB) on the proposed and/or modifud information collecfionq on or before 60 days after date of 
publication in the Federal Register. Inaddition to filing comments with die Secreory, a copy of any coiiinienfs 
o n  the information coilsctionz contained lierein should be submitted to Judy Boley. Federal ~ I I l l l l U l I k d U O l t ;  

Commission, Room C1804. 445 12ch Sucet. S.W., Washington. DC 20554, or via the lournet to jboley@fcc.gov 
and to Timothy Fain, OMB Desk Officer, 10236 NEOB, 725 17dt Street. N.W.. Wiishiiigtnn. DC 20503 or  via 
the Iiiternet to fain-t @al.cop.gov. 

V. CONCLUSION 

138. For d i t  reasons discussed above. we adopt (lis Repon and Order tu i i~~plei i~e~it  die iililndau of tllc Cable 
Television Consumer Protection and Compeution Act of 1992. 

VI. ORDERING CLAUSES 

139. Accordingly. IT IS ORDERED that Part 100 of the Commlssiou's mlcs IS hereby aiiirnded ds set OUI in 
Appendix 8. 

140. IT IS FURTHER ORDERED that the Comnussion's Office of Managing Director SHALL SEND il COPY 
of diis Report and Order, including the F i u l  Regulatory Flexibility Analysis, to die Chief Coutlsel for Advocacy 
of die Small Business Adndnistration. 

141. IT IS FURTHER ORDERED that che amendment$ to Part 100 of the Comnussion's rules. 47 CFR Pan 
100, and the Commission's policies, rules and requirements established in this '23311 Report and Order shall 
take effect 60 days after publication of the amendments in the Federal Register, or in accordance with die 
requirements of 5 U.S.C s 801(a)(3) and 44 U.S.C. s 3507, whichever occurs later. The Coiiuni~sion will 
publish a notice announcing die effective date of dlis Order. 

142. IT IS FURTHER ORDERED that the Commission SHALL SEND a copy of this Report and Order, 
including the Final Regulatory Flexibility Analysis, u, h e  Chief Counsel for Advocacy of die small Business 
Administration. 

143. This Report 2nd Order is issuedunder Section 0.261 of the Commission's rules, 47 C.F.R. S 0.261 
(1996) 
or dppli:auons for review under Secuon 1.115 of chc Conmussion's NICS.  47 C.F.R S 1.1 15 (1996). I U Y  b:: 
filed r v i h n  30 dnys of die date of public notice of dtis Rcpon aiid Order (See 47 C.F R 5 1.4(b)(W 
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Petitions for rcconsidcratlon under Section 1.106 of the Coomission's rules. 47 C.F.R. s 1.lOG (1996). 
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